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The PRESIDENT (the Hon. Clive Griffiths)
took the Chair at 4.30 p.m., and read prayers.

EDUCATION: FOUR-YEAR-OLDS

petition

THE HON. PETER DOWDING (North) [4.32
p.m.]: I wish to present a petition from residents
of Newman objecting to the withdrawal of
funding for staff salaries and for centres providing
education for Four-year-old children, particularly
in remote areas. I move-

That the petition be received and read.

Question put and passed.
THE HON. PETER DOWDING (North) [4.33

p.m.]: The petition contains 1 702 signatures and
bears the Clerk's certificate that it is in
conformity with the Standing Orders of the
Legislative Council. It reads as follows-

To the Honourable, the President and
Honourable members of the Legislative
Council in Parliament assembled.

We the undersigned residents of the town
of Newman in Western Australia, pray that
the government's decision to withdraw
funding for staff salaries in centres providing
education for four year old children and
particularly those in isolated areas, will be
reversed.

The grounds for our objection to the
proposed withdrawal of funds are as follows.
The Newman Community Kindergarten will
face closure if funding of staff salaries is
withdrawn. The Newman Centre serves a
vital role in the community not only in terms
of children education and development but
also by way of the assistance it provides to
young parents separated from older relatives
who would normally provide support during
the early stages of child rearing. The Centre
in fact plays an important part in helping to
prevent social problems by way of parent
counselling and by allowing parents,
particularly mothers, some free time during
the day whilst their children attend
kindergarten classes.

Your petitioners therefore pray that your
honourable house will seek a reversal of the
government's decision and to ensure that the
present level of funding for the Newman
Community Kindergarten will be maintained

to enable the continuation of education of
four year olds in the town.

Your petitioners, as in duty bound, will
ever pray.

I move-
That the petition be ordered to lie upon the

Table of the House.
Question put and passed.
The petition was tabled (see paper No. 483).

EDUCATION: FUNDING

Petition

THE HON. LYLA ELLIOTT? (North-East
Metropolitan) [4.34 p.m.]: I have a petition tb
present from the High Wycombe Primary School
Parents & Citizens' Association disapproving of
financial cuts in the education budget. I move-

That the petition be received and read.

Question put and passed.
THE HON. LYLA ELLIOTT? (North-East

Metropolitan) 14.35 p.m.]: The petition contains
149 signatures and bears the Clerk's certificate
that it is in conformity with the Standing orders.
It reads as follows-

The Honourable the President and Members
of the Legislative Council of the Parliament
of Western Australia in Parliament
assembled.

We, the undersigned, support a resolution
passed on 5.8.81 by the above Association.

"That the High Wycombe Primary School
Parents' and Citizens' Association completely
disapproves of present and proposed financial
cuts in the Education Budget".

And we, your petitioners, as in duty bound,
will ever pray.

I move-
That the petition be ordered to lie upon the

Table of the House.
Question put and passed.
The petition was tabled (see paper No. 484).

QUESTIONS

Questions were taken at this stage.

MRPA: WUNGONG GORGE AND ENVIRONS

Disallowance of Amendment: Motion

THE HON. 1. G. PRATT? (Lower West)
[4.57 p.m.]: I move-

That Metropolitan Region Scheme
Amendment No. 328/33, Wungong Gorge
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and Environs, published in the Government
Gazete on 4 September 1981 and laid on the
Table of the House on Wednesday, 9
September 1981, be and is hereby disallowed.

My reason for moving the disallowance of this
amendment is that I have received objections
from people I represent who live within this area.
Not all the objections have been very strong, but
two in particular were. Therefore, I shall explain
why objections have not been made by all those
involved in this matter.

When the amendment was first advertised
many people who owned land within the area,
along with the Shire of Serpentine-iarrahdale,
objected to it. The only organisation which
supported the amendment was the Town of
Armadale.

The objections were heard and as a result the
total area required within the Wungong Gorge
and environs area was reduced from 941 hectares
to 610.8 hectares. In other words, the initial
survcy taken to decide how much land was needed
for a reserve to cover the Wungong Gorge area
and areas adjacent to it was incorrect. The
MRPA included 50 per cent more land than was
needed. After hearing objections the area was
reduced by 330 hectares.

Two people have asked me to raise the matter
on their behalf because they have been told that,
while others are to have their area reduced, a
further part of their land may be required in the
future. One person who has made inquiries to the
MRPA has been told that the authority cannot
tell him how much more land will be required in
the future.

Another person who objected to the final form
of the amendment asked whpat sort of appeal he
could make. He was told, Firstly, he could appeal
to the Minister and, secondly, he had a right to
seek to have the amendment disallowed in
Parliament but that would be a waste of time
because when something is tabled in the House
there would be no way it would be disallowed. I
think that shows a severe lack of respect of this
Parliament.

The Hon. Peter Dowding: Will you repeat that
please?

The Hon. I. G. PRATT. He was told that once
the amendment was tabled in the House there
would be no way it could be disallowed so he
might as well accept the action as a fact. There is
an option open to any of us to move for the
disallowance of regulations or -amendments of this
nature.

That sort of talk poses something of a threat to
people who feel themselves aggrieved by the

authority. I am not suggesting this is the reason,
but it could well be part of the reason that two of
the owners of large areas covered by the
amendment have been involved in discussions for
the sale of their properties since the final report
was made. I understand these two owners have
reached agreement with the MRPA for the sale of
their properties. I have no argument with that; in
fact, it probably strengthens my reasons for giving
support to those people who do not want their
land either to be reserved or to be sold to the
authority.

The two owners to whom I have just referred
now appear to be happy with the price offered,
although originally they objected to -the
amendment. The properties involved provide
access to the Wungong River and up to the gorge.
It is necessary to reserve these properties to
provide public access. One of the reasons given for
reserving this land as public open space is to
provide public access to the Wungong Gorge so
that bushwalkers may see the scenery there.

I was contacted in the first place in regard to
this amendment by a Mr Herbert who owns land
on the South Western Highway just out of
Armadale. I have had dealings with Mr Herbert
for many years. When I was a councillor with the
Armadale-Kelmscott Shire, Mr Herbert had a
problem with marauding dogs attacking his sheep
and I walked over his property to see the damage
the dogs had caused. We sought to control the
straying dog problem for him. Because of this
experience, I know the property well.

The property has been cultivated for many
years. At one stage it was a vineyard. There are
old stone wells on it which were used to provide
water for the vines. Mr Herbert is aging and not
in the best of health. He has owned the land for
many years; he endeavours to run stock on the
property and to spend time there himself. He
bought it as he thought it was a very nice piece of
land and because of the beautiful views from the
higher portions of it. He has held the freehold
title for many years.

Hec has seen recent Press reports of ministerial
statements to the effect that nothing can be done
in regard to the clearing of land in the Wooroloo
area because that land is held under a freehold
title. He finds it hard to understand why his
freehold land, which although on the scarp is not
actually part of the Wungong Gorge, seems to be
under some different sort of freehold.

Initially another portion of land was included in
the amendment, and this would have linked Mr
Herbert's land to the land of those owners who
are prepared to sell some of their properties to the
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MRPA. So Mr Herbert's land would have linked
the reserved land right through to the banks of
the Wungong. However, after the lodging of an
objection, the connecting piece has been taken
out; so we find that Mr Herbert's land is to the
north, then there is a gap, and then there is more
land to the south. For some reason the authority
decided to delete the connecting land from the
amendment, and that is something Mr Herbert
finds very hard to accept.

I spoke to Mr Herbert by telephone today and
he told me that he had examined the contours of
his property and he found some of the land to be
released is higher than his land. So if we are
concerned to preserve the scarp and the high land
that can be seen from the metropolitan area, it
appears the amendment contains a marked
anomaly.

I have been asked also to raise this matter by
Mr Crooks who owns land on the highway to the
south. The initial proposal included in the land to
be reserved an area developed by the Crooks
family as a studio to support local art. Probably
many members of this House have heard of the
Waterway Studio, just south of the bridge on the
South Western Highway. Mr Crooks assured me
that when he pointed out this fact to the authority
he was told the authority was not aware that the
area of land was included in the amendment and
that it would be deleted. That brings me back
again to the matter of the preparation involved in
this amendment. It appears something is very
much wrong with the original planning.

The area which the authority wishes to reserve
is one that Mr Crooks looks after extremely well.
If one looks at the transcript of the proceedings
when the objections were heard, one finds that the
authority commended Mr Crooks on the way he
has preserved and looked after the land. In fact, it
is an area of considerable interest for various
departments. The Department of Agriculture and
various university groups use the land for field
work. The whole family is very community
conscious and its members believe in using the
property for community-based activities.
However, at the same time, they feel it is their
property and they do not see why it should
become part of a reserve

If we again look at the groundwork behind the
amendment, the report says that the properties
were inspected by the authority. Probably a
reaction of anger would be the best way to
describe Mr Crooks' feeling about this statement.
He was visited by representatives of the authority
who said that they had already seen his property
by looking down from a higher property, but that
they had not walked over it. Mr Crooks had some

difficulty in persuading these people actually to
look at the part of his property the authority
proposed to include in the amendment.

I do not intend to go through the report in
detail, but I would like to refer to some portions
of it. The report says that the authority has been
looking at this area for approximately 50 years.
There are many other vague or side references to
the need to preserve the escarpment, the banks of
rivers, and other aspects of the environment, and
these vague references over many years have been
built into a case for taking this action now.

Let me say that I believe we should do all we
can to preserve places such as the gorge sections
below the Wungong Dam where the scenery is
most attractive. However, surely we can do that
without taking such steps as those involved in the
amendment to which I have referred. Obviously
those who have agreed to sell their land are happy
to do so. They do not live on their properties, so
they are happy to sell the land and purchase other
land for investment. Particularly in the case of the
Crooks family, the other people live on the land
and they wish to stay on it.

As members are aware, we in this House do not
have the power to move to amend an MRPA
amendment. If we had that power I would not
now be moving to disallow the amendment to
which I have referred. I would prefer to move to
have the amendment modified so that the land
held by those landowners who are happy to sell to
the MRPA would be included in the amendment,
and the land owned by the two people who have
objected most strenuously to the amendment
could be excluded. I point out that the properties
owned by Mr Herbert and Mr Crooks do not play
a critical part in the overall plan.

Because of our inability to move to amend an
MRPA amendment, we ind ourselves in an all-in
or all-out situation. As a layman, who just
happens to be a member of Parliament, I would
hesitate to move to disallow an amendment where
land is being reserved for a road system or a
bridge.

In the situation I am discussing, we can acquire
a large amount of the land by private negotiation.
and we can be assured-particularly in the case of
Mr Crooks-that the land is being cared for in an
acceptable manner. Mr Crooks is prepared to
undertake that if he wishes to dispose of the land
he will dispose of it to the MRPA.

If we disallow the MRPA amendment, it will
mean that the owners of two fairly large
properties who have been successful in negotiating
a sale to the MRPA will lose the chance to sell
their land. With the threat of resumption hanging
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over the land, il is unlikely that they would be
able to sell the land privately. The land is now
keyed into the plans of the authority.

We have two choices. We can say, we will
disallow the amendment and then the owners who
are happy to sell their land will have no hope or
disposing of it. Alternatively, we can say we will
accept the amendment and then those two
property owners who do not want to sell-and
whose properties are not vital to the whole
amendment-will have their land reserved.

I have discussed the possibility of the authority
privately purchasing the land of the owners who
desire to sell without its being part of the
amendment. I am told that the authority is not
able to do that,, it ean purchase only land which
has been zoned for regional open space. We are in
a no-win situation if we want to do the right thing
by the State and the right thing by the people who
elected us to the Parliament.

It appears to me there is a real need for the
Government to look at the Act with a view to
introducing amendments so that land can be
classified in different ways. This would give the
authority some discretion in cases such as this
where people have a just complaint. Another
alternative would be to amend the Act so that the
authority may purchase land subject to
Ministerial direction. It is quite obvious that if the
MRPA had that power at the moment, it could
purchase the land on the northern side of the
Wungong Dam so that there is public access to
the gorge. In this way there would be no hassles.

One section or Mr Crooks' land which is vital
to the gorge is an area which he cannot and does
not wish to develop. The land is so steep that
nothing can be done with it. So this land would
not need to be included in an amendment to
preserve it; nature itself has taken care of that.

I found myself in a quandary as to whether I
should move to disallow this amendment. On the
one hand I would disadvantage electors who had
agreed to sell their land and, on the other hand, I
would disadvantage electors who hold freehold
title to their land and who wish to retain that land
for their own use. I decided that I should support
those who wished to retain their land.

No doubt when my motion is replied to I will
receive the same sort of reply I have received
from other people; that is, that the authority is
not going to take their land from them. The land
can remain as it is so long as the owners do not
construct dams, erect buildings, or cut down the
trees. In other words, the landowners can
maintain their use of the land, subject to the
direction of the MR PA. This is the point to which

they object. Perhaps the people could have the use
of the land until they die or until they wish to sell
it, and then control of the land would be assumed
by the authority; that would be acceptable to
them. If they were told that their land was
required for some urgent need such as a bridge
over a creek or a road, they would probably then
accept the resumption.

Years ago these people selected the land
because it was special land. Now it may be taken
from them because it is special land. That is not
an acceptable situation.

I hope I receive the support of the House for
my motion.

Debate adjourned, on motion by the Hon.
Margaret McAleer.

WORKERS' COM PENSATON AND
ASSISTANCE BILL

Second Reading

THE H-ON. G. E. MASTERS (West-Minister
for Fisheries and Wildlife) [5.16 p.m.]: I move-

That the Bill be now read a second time.
This Bill seeks to repeal the Workers'
Compensation Act 1912-1981 and to enact new
legislation designed to incorporate certain changes
to provide the framework for the efficient and
effective establishment of an equitable workers'
rehabilitation and compensation system in
Western Australia.

Basically, the major changes provide for-
the separation of the judicial and

administrative functions of the department:
the Workers' Compensation Board's

having increased flexibility;
a Workers' Assistance Commission

charged With the responsibility of
administering the Act;,

emphasis on rehabilitation and re-entry of
a worker into employment;

protection of the Financial rights of the
individual worker;

more realistic dependant benefits;
a realistic cut-off age for payment of

compensation;
variations to the prescribed amount; and
coverage for work-related heart attacks.

The need to provide for the well-being of workers
incapacitated by injury or disease suffered as a
result of their employment has been recognised
and regulated by legislation in this State since the
beginning of this Century. Over the years, Social
and economic changes have necessitated frequent

4829



4830 [COUNCIL]

legislative amendment in this area, with the result
that the Act, always the subject of judicial
comment and interpretation, now lacks clarity of
intent in many areas. Criticism of the Act and
suggestions that it be overhauled completely have
been made by various members of the judiciary
and also by a Select Committee of the Legislative
Council.

It is considered that the Government's
undertaking prior to the 1977 election to examine
this question so as to achieve a result which is fair
to the worker and something industry can
reasonably bear reflects the Government's
appreciation of the situation. In fulfilling its
undertaking, the Government initiated a judicial
inquiry into the operation of the Workers'
Compensation Act. Members will be aware that
the Hon. B. J1. Dunn, O.B.E., a former judge of
the Victorian Supreme Court,-was commissioned
to conduct the inquiry. It was understood clearly
that the results of the inquiry would form the
basis for new legislation. However, the Bill now
before the House, while incorporating many of
the aspects contained in the report which followed
the inquiry, reflects the Government's policy and
its final decisions.

In carrying out the inquiry, Judge Dunn sought
a wide variety of opinion. The public were invited
to contribute and Press advertisements called for
submissions. The judge had extensive discussions
with parties interested in workers' compensation
in Western Australia, including the Confederation
of Western Australian industry; the Trades and
Labor Council; the Australian Council for
Rehabilitation of Disabled, Western Australian
Division;, and the Insurance Council of Australia.
Visits were made to the K~algoorlie Regional
Hospital. the Commonwealth Rehibilitation
Centre at Melville, and the Royal Perth
(Rehabiittlion) Hospital.

On 30 January 1979, the judge provided the
Government with his Final report and
recommendations. The recommendations were
published to permit further discussion, and
further public comment was invited.
Subsequently, comments and further suggestions
were received from various organisations and
individuals. Discussions were held with the
advisory committee set up by the Minister for
Labour and Industry on those provisions to which
strong objections had been made.

In addition, members will be aware that a Bill
introduced earlier in this session, in another place,
was subsequently withdrawn and further
submissions were invited on that proposed
workers' compensation legislation. The
Government received 15 submissions, as well as a

request from the Trades and Labor Council for
the establishment of a tripartite committee to
consider all aspects of the Bill. This was agreed to
and at the meetings which followed a consensus
was achieved on the major contentious points.

It should be clear, therefore, that the proposals
embodied in this Bill have been the subject of the
most exhaustive and thoughtful decision-making
process.

Many of the changes proposed in the Dunn
report have been adopted. However, the
Government, because of its responsibility to the
entire community, has made substantial
amendments and adjustments where it was
considered necessary. These have altered the
emphasis from compensation to rehabilitation,
without any significant reduction in the level of
benefits payable to workers.

In view of the criticism that has been levelled at
the present Act, no doubt members would agree
the need exists for clearly defined objectives in
relation to the intent of this Bill. The Government
is clear in this regard that legislation should
provide substantially for some of the economic
consequences of a work-caused disability and
facilitate the return of a worker to gainful
employment. It is not, however, the province of
this legislation to compensate for pain, suffering,
or loss of enjoyment of life.

The scope of this legislation, in conformity with
the intent as outlined, encompasses the following
aspects-

the Bill applies to all individuals properly
classified in a somewhat broad sense as
workers who have an employer responsible
for their conditions of work and with the
right to exercise some control over the
manner in which the worker performs the
task he is employed to do;

it provides for compensation in respect of
disability or death for which the work of the
employer was in some way responsible or
which resulted from an accident in the course
of the work without wilful or serious
misconduct by the worker;

it provides for the financial support of
dependants of
unfortunately
disability; and

it establishes
rehabilitation
assessment of
implementation
programme.

a worker when death
follows a work-caused

procedures in relation to
to ensure the speedy
rehabilitative needs and

of an appropriate
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Many of the changes contained in the Bill are
merely for the purpose of putting existing sections
into a more logical order and to give clearer
expression of previously ambiguous provisions.

There are, of course, changes of considerable
significance and these require comment and
explanation.

A major thrust of the new legislation involves
the separation of the judicial function and
administrative duties of the Workers'
Compensation Board. There are a number of
cogent reasons for instituting this separation, not
the least being the current role of the board as
adjudicator on applications for compensation.

Members will no doubt agree that the
requirement for the board to advise applicants on
the one hand, and decide their entitlement on the
other, places it in an invidious position. The
establishment of the Workers' Assistance
Commission will overcome this problem.

Other benefits of this separation include the
implementation of existing provisions of the
Workers' Compensation Act, which have been
included in this Bill and were not pursued to their
fullest in the past. Typical of the function
categories which will be affected are those
relating to accident prevention, rehabilitation, re-
employment, industrial disease, and accidents and
statistical data.

There has been no co-ordinating authority to
oversee the operation of the Workers'
Compensation Act and ensure uniformity of its
administration. It is an accepted fact that
workers' compensation is big business; and with
the implementation of the large mineral
development projects now occurring it will be
much bigger. A strong administrative
organisation is essential to take overall
responsibility for the operation of this Bill. The
Workers" Assistance Commission has
consequently been structured to provide
representation of employers, employees, insurers,
and Government.

It is considered essential from an awareness
point of view that interest groups are able to
experience at first hand the problems and costs
associated with this important area and contribute
positively to the provision of solutions. This does
not mean that the judicial function will diminish.
Members will be aware that the work load in this
area increased to such an extent that the
Government took the positive step in 1978 of
establishing a supplementary board in order to
reduce the backlog of claims which at that stage
were exceeding six months in wailing time for a
hearing. The success of the Government's action

in appointing the supplementary board is
evidenced by the reduction in the waiting times
for hearings before the board. As a direct result of
this success, the Bill provides for the future
appointment of a supplementary board to be
made on either a full or other than full-time basis.
This will introduce a further degree of flexibility
in meeting fluctuations in future claim levels.

The existing tripartite nature of the Workers'
Compensation Board will be retained. The
jurisdiction of the board has been enlarged to
enable disputes between employers and insurers to
be dealt with. Members will recognise that
processing of all aspects relating to a claim in one
jurisdiction will result in benefits to all parties.

Perhaps one of the most significant features of
the Bill relates to changes in the "prescribed
amount". Under the present Act, the formula by
which this amount increases each year has
resulted in a telescopic effect which bears no
relationship to the percentage increase in award
rates of pay. No doubt members will agree that
this is unreasonable, particularly when
comparison is made with the prescribed amounts
in other States.

Judge Dunn recognised this fact, and
recommended that the prescribed amount be
reduced to $35 000, which placed this State
slightly below the level then applying in Victoria.
However, the Government has not accepted this
recommendation. The Bill provides for the present
prescribed amount of 558 885 to be increased
annually by the sum obtained from multiplying
the percentage increase in the weighted average
award rate for adult males under Western
Australian State awards by $46 000 until this is
exceeded by cumulative increases of the £46 000.

The Government believes that the Bill
combines successfully a rarionalisation in the level
of the prescribed amount without the trauma
associated with a reduction in the level of benefits
applying. In conjunction with a change to che
prescribed amount, Judge Dunn recommended a
reduction in the quantum of weekly earnings from
100 per cent to 85 per cent of the injured worker's
weekly earnings, excluding specific allowances.
However, an incentive must exist for workers to
return to full-time employment and, while the
reduction to 85 per cent would emphasise the
situation, it could in some circumstances place
undue stress on a worker and, in fact, act against
a quick return to the workplace. The Government
has assessed carefully the implications of this
proposed change and, as a result, decided to
retain the provisions in the existing Act. This
means the 100 per cent level of weekly earnings,
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which includes overaward and service pay, as
defined in the Act, will remain.

Another important element concerns the
establishment of an age limit in respect of
eligibility for workers' compensation. At present
there is no limit to the age at which a person can
receive compensation in respect of a work-caused
injury. Members would agree that compensaion is
intended to assist financially a worker who,
through a work-caused disability, is unable to
earn. It is not, and cannot be considered as, a
pension in the same nature as social services. By
its nature then, workers' compensation should
cease when the injured worker's earnings would
cease through retirement or some other cause.

The Bill provides for entitlement to
compensation to cease at age 65 years. However,
in order that workers suffering disability after age
64 years are,' given an opportunity to stabilise their
situation, a period of one year has been allowed
for payment of weekly compensation from the
date of disability. This ensures that at whatever
age the accident occurs, the worker will be
entitled to not less than one year's compensation.
The Government has extended this provision to
enable a worker who can show that, but for the
injury, he would have continued in employment
beyond this age, to receive a supplementary
benefit up to age 70 years if appropriate.

Workers suffering from pneumoconiosis
represent an area of particular need because of
the special nature of this disease; and the
Government has acted to assist this group
accordingly.

The failure of legislation to provide for the
automatic adjustment of benefits, particularly in
the current economic climate, has concerned the
Government for some time: and for this reason,
the Bill includes provision for dependant benefits
to be adjusted on an annual basis and, further,
that the level of benefits for children under 16
years be increased by in excess of 100 per cent.

Members would be aware of the disparity
which exists between the States in relation to the
level of benefits paid for second schedule type
injuries.

I do not intend to dwell on this area, but
consider it is important that the extent of
variation be shown. The maximum benefits
available in the States for specified injuries are-

New South Wales
Victoria
Queensland
South Australia
Western Australia

31 000
23 260
34 020
20 000
58 885

When this is extended to individual injuries the
extent of difference becomes even more
pronounced as, for example, in the case of loss of
an arm below the elbow. The benefits payable
are-

New South Wales
Victoria
Queensland
South Australia
Western Australia

20 650
16280
13 580
16000
47 108

Members would agree that for any degree of
standardisation to be reached throughout
Australia, a proper basis acceptable to all States
is needed.

This, of necessity, must reflect the level of
disability determined by the medical profession,
and this is the basis the Government has used in
this Bill. Members would appreciate from the
examples given that benefits in this State are
considerably higher than in all other States.

The second aspect relates to the proposal by
Judge Dunn of a significant reduction in the
maximum amount payable under the second
schedule of the Bill. It will be appreciated from
the examples given that benefits in this State are
considerably higher than in all other States.

The reduction from $5 1 646 to $30 000
recommended by Dunn would place the recipients
of lump-sum compensation in this State on a par
with the other States and this would seem
equitable. However, the Government is concerned
that a reduction of this nature could have an
adverse effect on a worker and discriminate
against those injured after legislative change. The
Bill reflects the Government's desire to minimise
trauma in this regard and so lump-sum payments
will continue to be based on the prescribed
amount as defined and commented on in this
speech.

Back injuries always have been an emotive
issue and have evoked claims of "cheating",
"1malingering", and the like. However, anyone
who has suffered some form of back complaint
would agree that legitimate disabilities of this
nature can have a devastating effect on a person's
ability to earn.

Judge Dunn recognised the fact that employers
were reluctant to employ a worker with a history
of back injury. He recommended the
establishment of a central fund to take
responsibility for any second or recurrent back
injury, as a means of improving the re-
employment prospects of such workers.

The Government agrees there is a need to
improve the prospects for workers suffering from
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back injuries to re-enter the workforce. However,
the proposal for a separate fund would require the
establishment of an administrative body for
servicing purposes which would impose a
substantial financial impost upon the community
in the form of increased premiums.

The Government does not accept that in the
present economic climate a duplication of an
existing service is warranted and, for this reason,
has not included the Dunn proposal in the Bill.

Emphasis on the need for employers to re-
employ workers who have suffered back injuries
will form an integral part of the rehabilitation
process.

The Government has created a fourth schedule
to the Bill to provide for situations involving the
loss of functions due to employment. In recent
years, there has been a significant increase in the
level of both heart attacks and strokes occurring
in our population. This has been attributed to the
affluent lifestyle enjoyed by Australians.

Statistics presented to the Dunn inquiry showed
that while the majority of these incidents occurred
at home, the place of occurrence is quite
unpredictable. For this reason, many eminent
medical practitioners submitted that the Act
operates unfairly in that the place of occurrence
in many instances bears no relation to the cause.

In fact, an occurrence at work could be seen as
being somewhat fortuitous if work was not a
contributing factor. The Government is firm that
provision for compensation must exist in relation
to eardio-vascular and cerebro-vascular incidents
where the incidents can be related to work causes.

The application of legislation in this area is not
meant to be fortuitous on whether the incident
occurs at work or home, but must be related to
work being a causal factor.

The orientation of manufacturing industry in
this State towards export markets has created a
problem for firms wishing to establish in or to
service overseas countries. Workers' compensation
provisions currently do not extend beyond 'the
Commonwealth of Australia or a Territory
thereof. and so employers have to make
alternative arrangements when sending operatives
overseas.

Provision has been made in the Bill to overcome
this situation by providing coverage for workers
employed in this State who are, by the terms of
their contract, required to perform work outside
Australia for periods not exceeding two years. In
the event that a worker is required to spend less
than two years outside Australia, provision for
compensation purposes would be reasonable.
1152)

Premium rates in this State are determined by
the Premium Rates Committee, which currently
sets a maximum rate for various industries.

Insurers are able at the present time to allow
premium discounts and good risk rebates, but
they are not permitted to load a premium where
an employer has a bad accident history. This
means that safety conscious employers,
particularly the smaller ones, may not be getting
the fullest economic advantage from their efforts.

The Government has often stated its concern at
t he h igh cost o f i ndust rialI a cciden ts. The proposed
legislation provides for the creation of
recommended premium rates which may be
discounted or loaded to a maximum of 50 per
cent. This proposal is seen as a real incentive for
employers to introduce and maintain effective
safety programmes.

Workers have been inconvenienced in the past
by argument between employers as to liability
based on whether an injury is a recurrence or a
fresh accident. The argument by its nature does
not involve the worker, because it pre-supposes
entitlement to compensation from some source.

A delay in payment of compensation to a
worker is unreasonable if there is no argument as
to entitlement. The Bill therefore provides that
the employer at the time of the fresh accident or
recurrence is required to pay compensation until
the board resolves argument as to which employer
is liable.

Provision exists in the present Act restricting a
worker who obtains a jujdgment for damages from
commencing or continuing a claim for
compensation. This does not specifically cover the
situation where a settlement occurs in relation to
damages.

A serious doubt exists as to whether, under
present legislation, a worker can institute
proceedings for compensation against an
employer where he as already accepted damages
from a responsible third party. The Government
considers the prospect of a worker being
disadvantaged by the lack of clarity of intent in
legislation is not acceptable.

The Bill therefore provides clarification in this
regard by enabling the worker to proceed with a
claim for compensation in any event. However, it
compels him to. bring to account moneys received
by way of damages.

In conjunction with this provision, the
Government has acted also to clarify the
entitlement of an employer to recover weekly and
other payments made to a worker from damages
received.
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Currently an employer has a charge on the
damages for all workers' compensation payments,
without regard to the question of contributory
negligence between the worker and the negligent
third party.

The Bill provides that where judgment for
damages is given to a worker in respect of injury
by accident, the employer may have deducted
from the damages compensation already paid to
the worker.

In addition, it compels the court to apportion
the recovery of compensation by the employer
against the worker in the proportion that the
worker's contributory negligence bears to that of
a defendant third party.

The lack of a formalised system for the
publication of substantive decisions of the
Workers' Compensation Board has been of
concern for some time to the various practitioners'
groups.

In recent years, some of the more topical
decisions have attracted good Press coverage.
However, the reliance on this coverage as a means
of informing interested parties of developments in
this area is definitely unsatisfactory.

A provision is included to regularise publication
of decisions on substantive applications in the
form of a quarterly gazette.

The Bill contains only minor adjustment to the
provisions in the Workers' Compensation Act
relating to industrial disease. However, notice is
given of the Government's intention to examine in
detail developments in this area, with a view to
ensuring that presently unforeseen diseases do not
cause a repetition of problems which have
occurred in the past.

In addition, the matter of lump-sum
compensation for noise-induced hearing loss is
being studied as part of the Government's
agreement with interested parties.

In summary, this Bill has been necessitated by
the inability of legislation created at the
beginning of the century to cope adequately with
the problems confronting a community in the
1980s. It is an answer to the community's call for
positive action and the Government's response in
1978.

The Bill has progressed through a series of
stages and at each of these consultation occurred
with those most involved. The Government has
had the benefit of the most qualified advice and
has provided adequate opportunities for people to
participate in and contribute to discussion.

It was clear from the review that the
community considered emphasis in this area

should change from compensation to
rehabilitation. It was clear also that legislation
should be geared to enable re-entry of a worker
into employment at the earliest possible time.

I commend the Bill to the House.
THE HON. H. W. OLNEY (South Metro-

politan) 15.40 p.m.]: When this matter came
before the Legislative Assembly, the Opposition
adopted the attitude that it should oppose the
second reading for the purpose of protesting about
certain changes which are contemplated, which
tend to reduce the actual compensation benefits
payable to any worker. It is conceded that the
Government has made major concessions since
the original Bill was introduced during the
autumn session and, indeed, it would be fair to
say some of the concessions have been quite
generous. I might say that not all the concessions
made were in response to threats of industrial
action; but rather most of the concessions made
were in response to reasoned argument.

Further amendments were made to the Bill in
the other place and it is understood there will
even be some further amendments moved by the
Government in this House. The Opposition is still
disappointed that the Government has moved to
change the formula for the adjustment of the
prescribed amount which was introduced in 1973
and, although a concession has been made in this
regard, the present proposal in the Bill now before
us is regarded as being less satisfactory than the
situation which has prevailed since t973.

We are disappointed also that the Government
has seen fit to accept the concept of cutting off
compensation benefits at the age of 65. We
acknowledge that in this regard the present Bill is
vastly superior to the Bill introduced in the
autumn session, which provided for a blanket cut-
off at the age of 65, or one year after the
incapacity occurred. We find now that the Bill
contains provision for the extension or
continuation of a form of compensation by way of
supplementary payment in certain circumstances
after the age of 65.

The changes to which I refer have been brought
about because of the efforts of those who opposed
the original Bill.

In view of the changes which have been made,
the Opposition will not call for a division on the
second reading in this House, but during the
Committee stage we will take the opportunity to
particularise the objections we have and, in some
cases, we will move appropriate amendments to
overcome the retrograde steps being taken by the
Government in this Bill.
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I Propose to lay beore members a little
background for this Bill and I shall do so for a
number of reasons. As one who has had a fair bit
to do with Workers" compensation over the last 20
years or so, I have never ceased to be amazed at
the lack of information one can acquire-if that is
the right way to put it-from reading
parliamentary debates. Even within the last two
weeks I had occasion to check why a particular
phrase in the Act was changed in 1978. After
looking at the debates conducted in both Houses,
I discovered no mention was made of the
particular change either in the second reading
speech of the Minister, or in any other speeches
made by other members, or during the Committee
stage.

We will probably have occasion to refer to this
particular matter later. It concerned an
amendment of rather more than a cosmetic
nature and it went through this Parliament
without anyone, apart from the Parliamentary
Draftsman, knowing what it was all about.

Tonight I hope to go some way towards
remedying this situation, which seems to apply
almost universally in regard to workers'
compensation legislation. I shall try to indicate,
with some particularity, the reasons behind some
of the amendments, particularly those we support,
and I shall outline also some proposed
improvements. What I do not say tonight, I shall
probably have the opportunity to say in
Committee.

The Act which is to be repealed by the present
Bill was passed First in 1912. In 1902 in Western
Australia a previous Workers' Compensation Act
was passed. The 1912 Act has undergone a
number of quite substantial changes over the
years. The landmark years were 1924. 1948,
1970, 1973, and now 1981. where there is a
different thrust in many directions. In fact a total
of 39 amendments have been made to the existing
Act, the last of which was made as recently as 26
August this year. The Act has been reprinted 12
times, and in the early days with each reprint the
section numbers were changed where new sections
had been inserted in the intervening period since
the previous reprint; so a great deal of confusion
has prevailed, particularly when one reads judicial
decisions and sees references to particular sections
by a number and one does not know what that
section is unless one goes to the trouble of
checking the then current reprint of the Act to
ind out what the judge was talking about.

The original workers' compensation legislation
in all Australian States was based upon similar
legislation passed in England in 1897, which itself
underwent substantial Changes, particularly in
1906 and 1925. The Act was repealed in 1946.

The PRESIDENT: Order! There is too much
audible conversation going on which is making it
difficult for the honourable member to be heard.

The Hon. H. W. OLNEY: The repeal of the
English Act became effective in July 1948.
Perhaps it says something for our Act that the
most useful textbook I possess on this subject was
published in 1926 in England and is the one that
is most appropriate to our current law. It does not
cover many parts of our law, but certainly it is
more appropriate to Western Australian law on
this subject than same of the textbooks written on
the New Zealand, New South Wales, and
Victorian Acts.

Workers' compensation introduced into English
common law a new feature not then widely known
or understood; the feature of no-fault liability. It
was necessary for this type of legislation to be
passed because of the problems with English
common law in providing a fair remedy to
workers injured when working. it had humble
beginnings, indeed, and has progressed quite
generously in many places, including this State) to
the very complex and important law that it now
Ms

The main feature of workers' compensation is
the aspect of no-fault liability.

There are other features which are consistent in
all workers' compensation laws. First of all, as has
been pointed out by the Minister, the Act
provides for compensation;, it does not provide
for damages or indemnity, but provides
compensation for loss of the capacity to earn. I
will say something later about the second
schedule, which occupied a fair bit of the
Minister's speech and is not within the category
of compensation for loss of capacity to earn.

A feature of workers' compensation legislation
has always been that the Act prescribes some
limit to the amounts payable in respect of any one
injury. This limit was quite low in the early days
and was limited both as to the amounts that could
be paid per week and also as to the total amount
that could be paid for each injury. In
this State we enjoy the situation where there is a
very high limit on the total amount of
compensation payable, and we cannot deny that is
so. In fact, we enjoy the most generous maximum
prescribed amount now prevailing in Australia.

A Government member: Thank you very much.
The Hon. Lyla Elliott: Thanks to the Tonkin

Government!
The Hon. H-. W. OLNEY: That has not always

been the case and, as Miss Elliott said, it was only
in 1973 that the formula was changed to lock the
prescribed amount to a formula which varied
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according to the average male wage and we
reached the situation of having an annual
adjustment of the maximum amount which was
tied to the rate of inflation.

So far as weekly payments are concerned, the
arbitrary limit in terms of dollars or pounds,
shillings, and pence, has been removed and the
limit now is tied to the award rate of pay for the
particular work in which the worker was engaged
at the time of his injury.

The fourth feature of workers' compensation
legislation is that there is no contracting out. It is
a scheme under which all workers are entitled to
benefit, and it puts corresponding obligations on
the employers of workers. This was not always the
case. Until 1924 in Western Australia there was
provision for contracts or agreements to be made
to provide benefits between workers and
employers. Those schemes had to be approved and
provided benefits at least as good as those under
the Act, but that is no longer possible. We have
the situation that workers' compensation is a
universal scheme providing benefits on a uniform
basis to all workers.

Associated with the overall universal obligation
placed upon employers is the requirement for
compulsory insurance. This again was not always
the case in this State, but has been since 1924.' Of
course, that is a provision which we applaud and
is something which has meant that the workers'
compensation legislation has been able to work.
Some of us remember vaguely stories about what
used to happen before compulsory motor vehicle
third party insurance. People were going bankrupt
and all sorts of dreadful things were happening
when awards of damages were made against
them. I think it was in 1941 that compulsory third
party motor vehicle insurance came into force,
and we would never contemplate any other
provision in that area; likewise with workers'
compensation.

From time to time there have been departures
from the basic aspects of workers' compensation.
For instance, on the question of compulsory
insurance, our Act provides for self-insurers; that
is, employers who satisfy the Minister of their
capacity to pay and who provide adequate
security, which relieves them from the obligation
of insuring.

Very few employers have taken this step, but
frequently it does seem to work to the benefit of
the worker, because the employer who is actually
paying compensation out of his own pocket
sometimes inds it convenient to have the worker
back to keep him working, even though he might
be disabled, whereas an employer who is not

paying a cent sometimes finds he has lost interest
in having the injured worker hack on the pay-roll.

All Australian States have enacted workers'
compensation legislation, which started off in
basically the same form. In fact, in Australia now
we have 10 different Workers' Compensation
Acts. Each of the six States and the Australian
Capital Territory and the Northern Territory has
its own Workers' Compensation Act. There is a
special Act for seamen's compensation which
applies to seamen not involved in intra-State
navigation and there is an Act for Commonwealth
employees' compensation; all these Acts are
basically the same, but differ in detail.

As time goes by, the differences in detail
expand as each State or Territory goes its own
way. There is a significant degree of uniformity
and, indeed, there is still a degree of uniformity
with the old English legislation so that those who
have the responsibility of applying the workers'
compensation law have the benefit of judicial
decisions going back 80 years now in the English
courts, the House of Lords, the Privy Council
and, of course, in other jurisdictions in the
Australian States, such as the High Court, and in
New Zealand, which has been a particularly
progressive country in the workers' compensation
field and other fields of socially benefiting
legislation.

It is an historical fact that until 1975 no
amendment to the Workers' Compensation Act
actually reduced or limited the benefits that had
been granted under the previous legislation. Three
steps have been taken, in 1975, 1978, and now in
1981. where cutting down of compensation
benefits has occurred, but I will say more about
that later. Benefits have generally risen from
what, in many cases, was a mere token, to what is
now generally reasonably adequate compensation.
Rising benefits have been accompanied by rising
costs. When we have a rising cost in the form of
an insurance premium compulsorily payable by an
employer, of course that cost inevitably passes in
one way or another onto the community.

We have reached the stage where there is a
case for serious consideration to be given to the
more equitable spreading of the financial burden
of workers' compensation throughout the
community.

Sitting suspended from 6.00 p.m. to 7.30 p.m.
The Hon. H. W. OLNEY: The concept of no-

fault liability, which was first brought into the
English legal system with the workers'
compensation legislation over 80 years ago, is one
that has in more recent years spread into other
fields. In some States-Victoria and Tasmania at
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least-there is a limited scheme of na-fault
compensation payable in the fieid of motor vehicle
injury.

Indeed, the concept of no-fault liablity has been
embraced in New Zealand; that country has
abolished both workers' compensation and action
for damages for personal injury and introduced a
comprehensive scheme of injury compensation.
The same applies in a number of the Canadian
provinces.

A scheme similar to that prevailing in New
Zealand has been recommended for Australia by
the Woodhouse Royal Commission which sat
during the years of 1973 and 1974 and resulted in
legislation being introduced into the national
Parliament. That legislation, which was examined
by a Senate committee, unfortunately came to
grief at the same time as Mr Whitlam, although
he later introduced a private member's Bill on the
same lines without success.

The fact that a comprehensive scheme of no-
fault liability is inevitable in this State was
recognised by Mr Dunn in his report following the
judicial inquiry into the Workers' Compensation
Act. I refer to page 22 and his recommendation
that the proposal that there be only one insurance
carrier for workers' compensation be not
approved. He said-

There is one Final consideration. The
Australian Government is still proceeding
with plans for the introduction of a National
Compensation scheme. Progress is slow, and
its introduction is not imminent. But it may
be assumed that sooner or later such a
scheme will be implemented. It would be
most undesirable to cause two upheavals in
the insurance industry.

If a comprehensive scheme of national
compensation were introduced it is unlikely it
would be one financed through insurance,
although one never knows.

Notwithstandtng that, thinking in many areas
has tended towards accepting no-fault liability as
being a desirable end to achieve. It is, as Mr
Dunn said, something which will make only slow
progress. We really cannot wait until the
millenium to fix our existing legislation in the
form of the Workers' Compensation Act.

As it happens, in this State the State
Government Insurance Office carries about 50
per cent of the insurance business in the workers'
compensation field. In Queensland the State
Government Insurance Office is the sole insurer
in this field. In other States there is a private
enterprise approach to insurance for workers'
compensation.

The Opposition has always taken the view that
something as important as workers' compensation
ought not to be part of the ordinary private
enterprise, profit-making sector of business. After
all, workers' compensation is no different from
other social services and it is an area where there
ought not to be a profit motive for an
entrepreneur. We would prefer there to be some
scheme whereby the community as a whole
carried the burden of workers' compensation.
Although we probably will not be able to get
away from the concept of the employer paying
something in the way of insurance, I commend to
the Government that it have a good look at how
the Motor Vehicle Insurance Trust has operated
in this State as the compulsory and only insurer of
third party liability in respect of personal injury
arising out of motor vehicle accidents. The
scheme has worked well in this State; in fact,
members of the legal profession practising in
other States are amazed when they find how well
our scheme works. Other States have private
insurers still operating in the motor vehicle
insurance field.

So there are many changes that could be made
to make the workers' compensation scheme in this
State more efficient and desirable. Nevertheless,
within the limitations of the parameters the
Government has accepted and the limitations
traditionally applicable in the area of workers'
compensation, the Bill goes a long way towards
remedying many of the problems that have arisen
over the years.

The main problem that has arisen is that
workers' compensation has been a political
football kicked about from one Government to the
next. We have had some 39 amendments in the 69
years since the present Act was first passed. In
more recent times the industrial movement has
been vocal and active in pressing its point of view
with respect to workers' compensation. Even when
the autumn Bill was before the lower House we
saw some industrial activity in this field.

I say with all sincerity that in my involvement
in this matter, which has not been inconsiderable
over the last few months, I have found a degree of
co-operation from the Government and its
advisers which has enabled the Government to
come forward with this present Bill in a form
which, although not completely acceptable as to a
number of key provisions, is nevertheless a good
piece of legislation in terms of technical
draftsmanship.

I pay tribute to those who have been involved in
drafting the Bill. Mr Frank Sands-now Judge
Sands-has had a tremendous burden in trying to
knock the old Act into shape to accommodate all
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the policy changes required and, at the same time,
to produce a law that is readable but which does
not make unnecessary changes which may lead to
further confusion. It has not been an easy task,
particularly as there have been a number of
fundamental changes which seem to have a flow-
on effect throughout the Act and have required
minute attention to detail in order to pick up all
the consequential changes in the 1 50-odd pages of
the Bill.

There are a few bugs still left in the Bill and I
think the Government recognises this. I hope this
House of Review, of which the Attorney spoke the
other night, will be able to review the Bill with the
objectivity the subject deserves and be able to iron
out some of the bugs still present.

The need to completely redraft the Bill has
been recognised by many people for a long time.
Mr Dunn had a few words 10 say about this in his
report, as indeed did a Select Committee of this
House when dealing with the 1973 amendments
to the Act. I believe the Hon. Graham
MacKinnon was the chairman of that committee.
The report of the committee was, I understand,
unanimous and I should like to quote the
following passage-

"It would be no exaggeration to say that
there are very few people indeed who would
have a total understanding of all the
provisions of the Act--i.e. the Workers'
Compensation Act.

"it is strongly recommended by your
Committee therefore that a small expert
committee should be set up to clarify and
adjust the Act. In short to re-write it."

Apparently that recommendation was never acted
upon, although some years later the Dunn inquiry
was constituted.

The courts have had great "fun" with the
Workers' Compensation Act over the years. The
comments made from the bench have rarely been
complimentary about the Act. Back in 1975 Sir
Douglas Menzies, a Justice of the High Court of
Australia, described the Act as a "patchwork in
which some of the patches hardly fit with the
others". In the same case Mr Justice Stephen
referred to amendments to the Act made in 1970
as "obscurely phrased and made to legislation
already wanting clarity". A couple of years later
the latter judge, in the case of the Geraldton
Building Company v. May, said-

The accumulated scar tissue of sixty-five
years of frequent amendment, aggravated
rather than aided by the cosmetic device of
successive reprints, makes unrewarding the

search for any underlying pattern likely to
reveal legislative intent..

One of the most important aspects of the present
Bill is that it makes a very serious and successful
attempt to overcome the sort of objections which
have been raised to the existing law.

If it is thought I am trying to soften the
Government and show faith in it, that is true. I
hope before the Committee stage of the Bill is
concluded the Opposition will be able to
demonstrate a few other areas in which some
useful changes can be made to make this law even
more efficient than it is proposed to be.

One of the important things about drafting new
legislation in a field which has existed for so long,
such as that of workers' compensation, is that if
the verbiage is changed completely the courts are
invited to start their interpretations again. One
dreads the prospect that in 1982 the courts will
start to interpret a completely new Act as courts
in England started to do in 1898. As far as
possible the draftsman has retained the verbiage
that has existed traditionally in workers'
compensation legislation, except where the
amendments, the changes now being brought
before us, prohibit that from being done.

The key phrases of workers' compensation law
traditionally have been in these terms: "If in any
employment personal injury by accident is caused
to a worker arising out of or in the course of his
employment .. "The words, "arising out of or in
the course of his employment" have been litigated
upon so many times that after some 80 years
there is a reasonable opportunity by considering
the great wealth of authority of being able to
make an intelligent guess as to what the words
mean and whether particular cases fall within the
meaning of those words.

About nine years ago the English Court of
Appeal had to consider in the National Insurance
Act a phrase that was taken from the old
Workers' Compensation Act, and that phrase
was, 'arising out of and in the course of
employment".

The justices gave to that phrase the same
meaning that courts had given to the same words
in the repealed workers' compensation legislation.
One of the Lord Justices of the Court of Appeal
said of the phrase that in the long history of
English law probably there had not been a group
of words more often construed than the one with
which the appeal was concerned. Of course, that
was a statement of fact which no-one could
dispute. In the same 'case another of the Lord
Justices said, "The Legislature has used the
familiar and, indeed, notorious words, 'arising out
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of and in the course of his employment', and that
use of language must have been deliberate
notwithstanding their somewhat unhappy history
in the three-quarters of a century of litigation
since 1898". The more reaslistic justice, Lord
Denning, the Master of the Rolls, when speaking
of the same words said, "So we come back once
again to these all too familiar words, 'arising out
of and in the course of his employment'. They
have been worth to lawyers a king's ransom". So
it is that some of us are pleased to see that the
same phrase is retained in this Bill. As I have
said, the draftsman has made as far as I can
detect a conscious attempt not to change the
wording unnecessarily where to do so Is not
likely to give rise to confusion as to the real
meaning of the legislation.

I will make some brief comments about the
Dunn report, which resulted from what was
referred to as a judicial inquiry. I am not certain
why it was referred to as such, except that the
person who conducted the inquiry was a former
Supreme Court judge in Victoria. In any event,
Mr Dunn conducted the inquiry. 1 feel it was
exhaustive although it did not occupy an undue
span of time. It was constituted in August 1978,
and the hearing spread from August till 11
December 1978. The report came down and was
delivered to the Government on 30 January 1979.
The report had a total of 135 pages in which 112
separate recommendations were made, many of
which had multiple parts. Some of the
recommendations of course attracted more
attention than others from the media, people
interested in workers' compensation, and others.

The main thrust of the recommendations can
be summarised under six or seven headings. it
was recommended that the Act be restructured
and redrafted completely, and that is something
to which no-one has raised any objection. Mr
Dunn recommended a reduction in benefits. He
made a comparison with corresponding benefits
established in other State legislation and
Commonwealth legislation, but for some reason
he recommended that some benefits under our
legislation be reduced to a level below that then
existing in other places.

As was said by the Minister, Mr Dunn
recommended that the prescribed amount for
compensation be reduced, and that a change in
the formula of increasing the amounts be
instituted. He recommended a significant
reduction in lump-sum payments under the
second schedule and that weekly compensation
payments be reduced to 85 per cent of the
ordinary weekly award wage of a worker, as
distinct from the 100 per cent prevailing from

1973. In addition, Mr Dunn would have placed a
$200 a week limit on payments of compensation.
He made other recommendations which had to do
with restricting the circumstances under which
compensation would be payable for heart attacks
and strokes; he recommended the cessation of
entitlement to compensation due to age; and, as I
have said, he rejected the concept of a single
insurer. The final important recommendation to
which I refer is that a comprehensive and
workable scheme of rehabilitation be introduced
in order to maximise the opportunities for injured
workers to get back into the work force.

The Government has accepted many of Mr
Dunn's recommendations and has indeed accepted
to a limited extent some of the recommendations
thought by the Labor Party and the union
movement to be most undesirable. However, the
extent to which Mr Dunn's recommendations
have been accepted and acted upon has been less
severe than in most cases Mr Dunn would have
desired.

Most of the major changes the Bill proposes
were dealt with by the Minister in his second
reading speech. Without disrespect to the
Minister or those who helped him to prepare his
speech, I feel he did not touch upon all the major
changes. I will refer briefly to remarks he made in
his speech and comment on them.

Much has been made of the introduction of a
scheme of rehabilitation. At page 8 of the
Minister's speech notes it is stated-

However, the Government, because of its
responsibility to the entire community, has
where it was considered necessary, made
substantial amendments and adjustments.
These have altered the emphasis from
compensation to rehabilitation, without any
significant reduction in the level of benefits
payable to workers.

Ifind it hard to justify the statement that-I
think the Minister would feel it hard to justify if
he really thought about it-the Bill alters the
emphasis of the legislation from compensation to
rehabilitation. The matter of rehabilitation scores
about three pages out of the 156 pages of the Bill.
The powers to be given to the new Workers'
Assistance Commission in the field of
rehabilitation are very limited. I am not saying we
oppose the idea that there should be the Workers'
Assistance Commission; we support
wholeheartedly any positive scheme to
rehabilitate workers into the work force.
However, it simply is not accurate to say of this
Bill that it alters the emphasis of the legislation
from compensation to rehabilitation.
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As the Minister said, the Bill truly does not
make any significant reduction in the level of
benefits payable to workers-we accept that as
being the case. At page 12 of his speech notes he
states-

A major thrust of the new legislation
involves the separation of the judicial
function and administrative duties of the
Workers' Compensation Board.

Of course, that is a most desirable change.
Always it has been in my view unacceptable that
the Workers' Compensation Board has had
administrative functions to perform, because it
has very important judicial functions to perform
that I believe ought to be and indeed have been
performed according to the best traditions of the
English common law court system.

Since the establishment of the Workers'
Compensation Board in 1948 we have had a
lawyer-chairman whose qualifications have been
equivalent to those of a Supreme Court judge. He
has sat with lay members, one from the union
movement and one from the employers' federation
or its successor. The board has operated most
satisfactorily as a court.

I am not saying changes could not have been
made earlier than this to have the board operate
even more satisfactorily: and I believe further
changes can be made to achieve that end.
However, we welcome the separation of the
administrative functions from the judicial
functions, and trust this aspect of the legislation
will work satisfactorily.

I do take the Minister to task for a statement
he made at page 16 of his notes. He referred to
the establishment in 1978 of a supplementary
board. The fact is that from 1948 to 1978 a single
Workers' Compensation Board existed, and I
think I am right in saying that only one person sat
as chairman of that board (Mr Newton Mews) in
the whole of that period. Because of the changes
that came about in 1973 and because workers'
compensation became big business, as the
Minister said, claims were litigated that in the
past had been negotiated to a settlement and did
not require a court hearing.

We had the development of a backlog of
claims. I recall that as recently as 1968 a workers'
compensation case could be heard within three
weeks of an application being filed. That was a
most desirable state of affairs; in fact, the board
often gave a hearing date before a person was
ready, especially if he had to organise specialist
doctors to give evidence.

After 1973, the burden placed upon the board
became quite intolerable. By 1978 the backlog of

claims far exceeded six months in terms of
waiting time for a hearing. It often exceeded 12
months and in some cases was up to 14 months.
The need for a second court was amply
demonstrated long before 1978. 1 am aware there
were problems which had to be overcome but I
think the Government could have acted at the
time in a more positive way to overcome those
problems.

With the establishment of a second board, the
backlog was reduced quickly but even now, with
two boards sitting, one has to wait about five
months from the time an application is filed until
the hearing date. If I have said five months when
it should be four, I apologise; I did not mean that
statement to be critical.

We must remember that a worker's
compensation claim gets to the stage of being
litigated because a worker who has an injury has
not received compensation. It may be that the
worker has received some compensation and his
benefits have been cut off or are being reduced
and he is forced into a position where he has to go
to court. If he has to wait another four or five
months, it is a situation which is quite intolerable.

The Minister said the Bill seeks to continue the
supplementary board, which it does, but he
referred to the capability of making the
supplementary board either on a full-time or less
than full-time basis. With respect, I would
suggest there is no way in the world that this Act
in Western Australia will ever require less than
two courts sitting to deal with the work load. On
occasions, there is a need for more than two
courts to sit.

I express some disappointment that the
Government has not seen fit to recognise this fact
and establish two permanent boards. I have some
reservations as to the need for the lay
representatives on the board. I will however not
oppose the Labor Party or Trades and Labor
Council policy: they have their views on this issue
and I have mine.

On one occasion only since 1948, the two lay
representatives overruled the chairman: I think
that was in 1950. On a few occasions one of the
lay representatives has given a dissenting decision.
but there has been remarkable unanimity over
many years which seems to suggest there is no
need to have three people saying the same thing.
However, that is not really the case; the chairman
gives the decision and the other two simply say, '1
agree"

I suggest that the Government should continue
to look at this area. I favour the separation of the
operation of workers' compensation from the

4840



[Tuesday, 27 October 1981] 484

traditional court system and I think the
Government would do well to consider having
some form of rotation whereby District Court
judges can preside over the Workers'
Compensation Board without necessarily having
to have lay representatives sitting with them.

We commend the Government for expanding
the jurisdiction of the board to enable it to deal
with disputes between employers and insurers.
This has always been a running sore whereby the
loser has been the worker. If the board does not
have adequate jurisdiction to determine the real
issues which are causing the need for litigation,
the situation develops whereby there is an area of
no law and workers are forced into extensive
litigation in circumstances where there has been
no dispute as to their entitlement, butt only as to
who should meet that entitlement.

Each member will no doubt read the Bill
carefully and I hope that when members read the
definition of the "prescribed" amount they will be
able to understand what is meant by it.

I believe that it is because of the compromise
which was reached with the Trades and Labor
Council that the prescribed amount has become
rather complex. If the occasion ever arose that the
matter were litigated there may be some
comments from the bench as to what the words
mean in the latter part of the definition. This
arises from the word "indexed" on page 10, line 7.
In my view, the word does not have any
recognisable meaning in the context in which it
appears. This prescribed amount at present is
obtained by multiplying the average male wage in
Western Australia by 208. The amendment has
taken an arbitrary figure which is to be increased
according to percentage increases in the average
minimum award rate for males under Western
Australian State awards.

It will provide a slower rate of increase than the
formula previously applicable, but for an interim
period-which may run into some nine or 10
years, depending on the rate of inflation-that
formula will not apply. There is to be a different
formula whereby the stated amount of $58 855 is
to be increased annually by a fraction of the sum
of $46000. What will happen is that the rate of
increase in the prescribed amount will slow down
and after a number of years it will accelerate
again, but it will not accelerate at the same rate
as it would if the present formula had remained in
force.

The introduction of the 65-year cutoff is
something we view with concern. There is a
degree of inconsistency in the Government's
approach to this aspect. Mr Dunn recommended a

gradual phasing down of the prescribed amount
after the 65th year, to the age of 70. Indeed, the
Minister, on page 23 of his speech notes, has said
that workers' compensation should cease when the
injured worker's earnings would cease either
through retirement or some other cause. The
Government has then selected an arbitrary figure
of 65 years, presuming that everyone ceases work
at 65. It does not take into account the worker
who would work beyond 65 years, nor does it take
into account the worker who would have retired
below the age of 65.

If we still had the formula for weekly payments
which applied under the 1973 amendment to the
Act, which was introduced by the Labor
Government, there would be no need for this
retirement age to be introduced, because under
that Act, weekly payments were fixed at the
amount the worker would have earned in his
ordinary employment had he not been injured.
that had been interpreted whereby if it could be
shown at a particular time he would not have
been working, he did not receive compensation.
By the same token, if it were shown that a man
over 65 years, who had been injured, would have
been working had he not been injured, he was
entitled to compensation at a rate equivalent to
the wage he would have been earning in the work
he would have done.

There was no difficulty in administering that.
However, its demise was as a result of a decision
of the High Court which interpreted the actual
amount payable under that provision at a figure
somewhat higher than the Government had
intended.

I wish to deal with the comments made about
the second schedule. This is part of the Act which
provides for the payment of lump sums for
specified injuries. The Figures quoted on pages 26
and 26A of the Minister's notes show that under
the legislation in force in this State, considerably
greater amounts are payable both as to total
amounts and as to amounts in respect of specified
injuries when compared with corresponding
provisions in other States.

In all the emotive debates which have taken
place, one fact has been overlooked; that is, the
payment of lump sums under the second schedule
represents only approximately 5 per cent of the
total workers' compensation dollar. Although
some second schedule payments are quite
large-and the Minister has pointed out that the
benefit payable for the loss of an arm below the
elbow is $47 108-in the overall consideration of
the cost of compensation, the second schedule is
not a very great spender of the funds available
under the total scheme.
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I agree that in theory and in terms of the
principle, the second schedule is quite out of place
in this Act. Ic has, as I have said, remained an
Act designed primarily to provide compensation
for loss of earning capacity. We have in the Act
the second schedule which provides lump sum
payments which are related to physical injury and
which are payable irrespective of the effect of the
injury on the worker's earning capacity. In most
cases, where the second schedule payments are
made, they are payable in circumstances where
there has been no loss of earning capacity.

If I can give an example, let us say that a
worker has lost the tip of his little Finger. If that
worker were a miner or a labourer, as soon as the
injury healed, it would not affect his earning
capacity whatsoever. However, if he happened to
be a surgeon or violinist, or something of that
nature, it could well prevent him from continuing
in his profession as it could interfere with the
sensitivity he needed to carry an his profession.

Under the second sechedule the labourer who
suffers no loss of earning capacity, and the other
person who suffers signiflcant or even total loss of
earning capacity, receive the same treatment. The
difference is, of course, that under the scheme
which now prevails the second schedule lump su m
is not payable until the worker so elects and he Is
under no obligation to elect at any time, and
provided he does not elect he may continue to
receive weekly payments of compensation while
he is totally or partially incapacitated.

I make these comments because I reel a lot has
been said publicly about lump-sum payments but
personally I do not think they are of any great
significance in the overall picture.

One of the most important changes made in
this Bill is that at long last Western Australia has
got away from compensation only for personal
injuries by accident, and has extended the field of
compensation to cases where incapacity to work
has resulted from disability caused by disease of
gradual onset which is work related. We have
always had the provision for certain industrial
diseases as specified in the third schedule. In the
past, workers suffering from those diseases and
disabled from earning full wages have been
deemed to have suffered a personal injury by
accident.

The Bill now contemplates that specified
diseases and aggravation of existing diseases will
be treated in the same way as personal injury by
accident, and to that extent Western Australia is
at long last coming into line with the rest of the
compensation Acts in this country.

I was interested in the Minister's reference to
back injuries. I find Mr Dunn's comments on
back injuries to be completely incomprehensible
and revealing a lack of understanding of people
who suffer back injuries. The Government
however has not accepted the views expressed by
Mr Dunn and the Opposition thanks it for that.

However, the Minister said on page 28 of his
speech notes that Mr Dunn recognised the fact
that employers are reluctant to employ a worker
with a history of back injury. On page 30 of his
notes the Minister said that emphasis on the need
for employers to re-employ workers who have
suffered back injuries will form an integral part of
the rehabilitation process. That is all very well,
but I draw to the attention of the House a
provision that has been included in this Bill but
does not appear in the current legislation. I refer
to clause 80, which reads as follows-

Where it is proved that the worker has, at
the time of seeking or entering employment
in respect of which he claims compensation
for a disability, wilfully and falsely
represented himself as not having previously
suffered from the disability the Board may in
its discretion refuse to award compensation
which otherwise would be payable.

On the face of it that may seem to be reasonable
if one is dealing with a situation where a worker
has wilfully and falsely represented himself as not
having suffered from a disability. Why should he
receive compensation if in his new employment he
suffers the same disability? That particular clause
is taken from the current provision dealing with
industrial diseases and it is appropriate that such
a restriction ought to be placed upon a worker
who is suffering from a disease because the
provisions in the Act make all employers who
employ a worker in a particular employment,
liable.

In my view this clause will operate to the great
disadvantage of anyone who has previously had a
back injury because there will be a tendency for
employers to ask a prospective employee whether
he has had any previous disability. I suggest they
will ask that because insurers will require them to
ask it, as this new Bill will enable insurers to
impose a loading in respect of employers who
have a bad claim record. Of course, the employers
will want to avoid having any loading imposed on
them and will try to obtain rebates which are also
contemplated under this Bill.

Therefore, every worker is going to be faced
with the prospect of being asked if he has had any
previous disability and if he misrepresents himself
in the answer to the question he will not be
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granted compensation. There will be two effects
of this and one is that many people, for the sake
of getting the job, either innocently or wilfully
will make a false statement, and run the risk of
not being cdvered for compensation. Secondly.
employers simply will not employ anyone who will
be a bad insurance risk.

I hope when the time comes the Government
will give serious consideration to rephrasing that
clause in such a manner that it will restrict its
operations to diseases in the third schedule and
losses of function in the fourth schedule.

The Minister has pointed out that currently the
workers' compensation provisions do not extend to
injuries occurring outside territory of the
Commonwealth. I do not accept that as being a
Correct statemient; it is however the conventional
of wisdom on the matter and it is the reason for a
deliberate attempt by the Government to legislate
in a way that will extend compensation benefits
beyond the present scope of the Act to people who
are working temporarily outside the State and
outside Australia. We feel that by imposing a
requirement that compensation not be payable
after the person concerned has been absent for 24
months the Government is being somewhat
arbitrary, and that particular limitation ought to
be removed.

I must say that in my fairly extensive
experience in this area I have only known of one
case where a person has claimed compensation for
injury that has occurred outside the State. That
person happened to have tived outside the State
for just over two years. He was doing a job in
Indonesia which initially was to take only eight
months but in the typical way that things are
done in that country, it took three years.
Unfortunately he died some two years after his
last return to this country due to an injury
suffered in the course of his employment.

This present provision will not cover that case
and as there would be very few cases where a
person works outside the country for more than
two years. the Government would not be giving
much away by removing that two-year limitation.

We are pleased to see there is now to be a
statutory provision requiring the quarterly
publication of decisions of the Workers'
Compensation Board. There has been publication
of decisions of sorts in existence since 1948 but I
think it is some 12 years or more since the last
decision was printed and this has been to the
detriment of the people whose task it is to advise
workers of their rights to workers' compensation.
Lawyers and union officials, and insurance
companies to a lesser extent, have been at a great

disadvantage and this move will be one that will
provide a service where it is sorely needed. Since
1948 there has been a provision in the Act that a
copy of decisions of the board should be sent to all
approved insurers but in recent years that
provision has not been adhered to. I hope the
provision requiring the board's decisions to be
published in a quarterly gazette will not end up in
the same way.

The Government, unfortunately, has not yet
grasped the nettle so far as the disease of noise-
induced hearing loss is concerned. In 1973 the
Labor Government made an attempt to
compensate workers who suffered noise-induced
hearing loss. The attempt was aborted, I believe,
by reason of lack of understanding of what was
necessary to achieve the end that the Government
sought to achieve. A few years ago the High
Court put the nail into the coffin of claims for
noise-induced hearing loss by a decision it gave in
a case involving such a claim when it said it was
necessary to prove loss of earning capacity in
order to obtain compensation.

As far as a boilermaker is concerned it may be
pleasant for him if he cannot hear noise around
him during the course of his work; but as far as
his social activities and ordinary life are
concerned this disability is one that is most
unpleasant and in all honesy ought to be
compensated. It is covered by compensation in
other States. The present position in this State has
been clarified by the High Court and I would
have thought that the occasion of the introduction
of this Bill would have been the appropriate time
for the Government to legislate in a positive way
to provide compensation in this area. I understand
the Government will look into this particular
matter and perhaps do something about it later. I
hope it will be sooner rather than later.

The Bill proposes a number of other important
changes to which the Minister did not advert, but
which should be mentioned. For instance, the
third schedule is to be amended to include the
disease of lung cancer. This disease is one which,
frequently, is associated with work in the asbestos
industry. The Bill provides that a worker who has
worked in an industry where he has been
subjected to a heavy exposure to asbestos dust and
who contracts lung cancer is deemed to have
suffered that disease arising out of his
employment, until the contrary is proved. This
new provision will he a great boon to workers who
have worked in the asbestos industry and at
present Find difficulty in obtaining compensation
after contracting lung cancer. The Government is
to be commended for having accepted and acted
upon the expert medical advice tendered to it.
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The Minister referred to the matter of heart
attacks within the work place. We have had in
this State since 1973 a peculiar provision relating
to compensation for heart attacks and strokes
which occur whilst a worker is doing the work be
normally does. Under this section, it has not been
necessary to prove his work in any way caused or
contributed to the heart attack or stroke. As the
Minister indicated, such conditions probably
would manifest themselves inevitably and, in some
cases it would be simply fortuitous that they
occurred whilst the person was at work. The new
provision contained in the definition of
"disability" to which I have already adverted.
which makes diseases arising from work-related
circumstances compensable, will cover the
situation of the genuine heart attack or stroke
caused by the worker's employment.

Another progressive step-perhaps. I should
declare an interest in this one-is the change of
the appeal procedures provided for in the Bill.
Since 1948, there has been a right of appeal by
way of what is called a "case stated" which can
relate only to a question of law. Great difficulty
has been experienced in having eases stated in a
way which enables the appeal court to get to the
nub of the matters the parties want to litigate. In
my experience the whole procedure has been the
subject of severe criticism in the Full Court.

The Bill provides a general right of' appeal from
the Workers' Compensation Board to the Full
Court of the Supreme Court. It is certain there
will be a considerable increase in the number of
cases initially going from the Workers'
Compensation Board io the Full Court. Perhaps
this may not be maintained after a few years.
when things get sorted out. I believe a genuine
concern is felt in the Supreme Court. In fact, the
Chief Justice recently said he was wondering how
the courts were going to cope with the flood of
workers' compensation appeals.

If one reads the debates on this matter,
apparently the union movement and the Labor
Party are not enthusiastic about a full right of
appeal. I can assure the House that, in my
experience, the absence of a full right of appeal
has wrought injustices to workers and employers
alIi ke, and I fulIly support this proposed change.

I do not propose going into great detail on the
Workers' Assistance Commission. I have already
commented on its role as the administrative arm
of the compensation scheme. It will of course
administer the rehabilitation aspects of the new
law:' However, I have my personal reservations as
to the real extent to which the Workers'
Assistance Commission will be a force in the
scheme. I rather suspect the manager provided for

in the Bill will perform all of the functions, and
the commission with its seven or eight members
will play only a very minor role.

One change which was not commented on
elsewhere, but which should be mentioned and
which I hope the Government may reconsider, is
the title of the Bill. For 80 years in different
jurisdictions in Britain, Australia, New Zealand,
and Canada it has been good enough to call the
Act the Workers' Compensation Act. However,
now we are to change its name to the Workers'
Compensation and Assistance Act. I have already
said I commend any effort made to get a worker
back to work, and I applaud any effort in the way
of providing rehabilitation. However, when one
views the Bill objectively, one cannot conclude it
is a "Workers' Assistance Bill"; it is a "Workers'
Compensation Bill". Some provisions in the
legislation which hopefully will work well will
provide for rehabilitation. However, to use that as
a reason for changing the traditional name is
quite unsatisfactory. I hope the Government
might consider an amendment to rename the Bill
the "Workers' Compensation Bill".

The Opposition has made known to the
Government its intention to move a number of
amendments in the Committee stage: 1 do not
propose to canvass those in any great detail now;
it will be soon enough when we get to the
Committee stage. Many of the amendments
proposed -are designed to remove inconsistencies
and to overcome a few minor anomalies which
appear to remain in the legislation.

One particular area about which we are
concerned is the absence in the legislation of
reference to occupational therapists. Over the
years there has been a development whereby the
traditional, conventional provision of medical
services by medical practitioners has expanded
into fields like physiotherapy, chiropractic, and
other para-medical fields. All of these disciplines
now form part of the total treatment of an injured
person.

The legislation provides for payment of the
expenses of treating a worker by a dentist,
physiotherapist, chiropractor, and medicos either
as general practitioners or as specialists. However,
the legislation contains no provision relating to
occupational therapists.

Last year in this House we passed a law re-
enacting legislation relating to occupational
therapy. The law has yet to be proclaimed.
Occupational therapists are still acting under the
previous legislation, but no doubt the Act will be
proclaimed in due course. Occupational therapy
has become recognised as a professional discipline
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in its own ri ght and as one which is appropriate to
the Field of the rehabilitation of injured workers.

The occupational therapists made an extensive
submission to the Dunn committee and to the
Minister suggesting they be given recognition in
any subsequent amendments which might be
made to the legislation. but as yet those
submissions have fallen on deaf ears.

It may be that in some circumstances where an
occupational therapist is engaged in a programme
of rehabilitative treatment or training, as
prescribed by the Workers' Assistance
Commission, the cost of occupational therapy
treatment and training will be covered under the
legislation.

However, the fact of the matter is that for
years. many medical practitioners, particularly
special ists-men of great eminence in their field;
I am referring to Sir George Bedbrook and others.
who are the equal of anybody in the world in their
field-have been using para-medical professionals
as part of their treatment. It would seem to me to
be making no great inroads into the cost of
workers' compensation to provide for the payment
of fees to occupational therapists in cases where a
worker has been referred to that therapist by a
medical practitioner in the course of his ordinary
treatment. In due course, I intend to move a seri.es
of amendments aimed at achieving this end.

In this connection, I refer members to a letter
which Sir George Bedbrook wrote to the Minister
for Health on 21 October 1981, a copy of which
he was good enough to send to the Deputy
Premier, the member for Melville (Mr Hodge),
and the AMA. In part, his letter states as
follows-

Rehabilitation is a continuous process of
medical, social, vocation (including
occupational) and educational. I therefore
suggest that the words "Occupational and
Vocational' be deleted and substituted with
Social, Vocational and Educational.

Of course, he was referring to clause 156 of the
Bill. H-e links there the whole range of services
which are involved in the process of rehabilitation.

Later in the letter he makes the following
statement-

*... I find no mention of Occupational
Therapy as a method of management of the
injured worker. I believe that the Bill should
be changed to include a physical therapist,
who might be a physiotherapist. occupational
therapist, speech therapist or even a
chiropodist. for all of these people are
physical therapists and I strongly urge that
the Bill should be amended at this stage.

Occupational Therapy is playing a much
bigger part in Workers' Compensation
activities. I understand that the Occupational
Therapy Association has already approached
the Deputy Premier, who is in charge of the
Bill.

Indeed the Occupational Therapy Association has
approached a number of members of Parliament
and others interested in this area. As I have said,
it is the Opposition's intention to move that
occupational therapists be included in the scheme.

The Hon. P. H. Wells: Can you tell me whether
they are accepted anywhere else in Australia?

The Hon. H. W. OLNEY: I cannot tell the
member that; but they perform a function equally
important as that performed by physiotherapists,
who are recognised. Indeed, there are other
disciplines of physical therapy which perhaps
could be included also. We have not sought out
people who might be candidates for inclusion, but
rather we have responded to a reasoned and
detailed submission made to us, which no doubt is
the same as that made to the Government. We
have been convinced of the desirability of
including occupational therapists in the Bill.

I do not intend tonight to weary the House with
a discourse on the measures which are proposed. I
shall weary the House on another occasion! With
that in mind. I indicate most-if not all-of the
amendments proposed to be moved have been
notified to the Minister and his advisers, and
perhaps that is a good point at which to stop. It
indicates the spirit of co-operation which has
existed on this measure, and I hope that spirit will
continue throughout the remainder of the passage
of the Bill through this House.

It has been the Opposition's desire to take part
in a constructive process of legislation in a field
which is very close to the heart of the Labor
movement. We have, of course, close connections
with the union movement which has traditionally
been a great supporter and advocate of workers'
compensation. Indeed. I am surprised that the
running has always been left to the Labor side in
trying to expand the operation and scope of
workers' compensation legislation. which appears
to have been the position. although there are a
few odd occasions-

The Hon. N. E. Baxter: That is only natural: it
is the employers who pay.

The Hon. H. W. OLNEY: The member is
right: but, nevertheless, many of the people who
support Mr Baxter's party and the Minister's
party stand io derive great benefits from workers'
compensation. I am not talking about benefits
which will make life easy for them, but rather I
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refer to benefits which will protect them against
the unfortunate occurrence which might take
place at work which will disable them either
permanently or temporarily.

The Hon. N. E. Baxter: We would agree with
that.

The H-on. H. W. OLNEY: I am mindful of the
real effort which has been made by the
Government to accommodate a number of
proposals which have emanated from the
Opposition in this regard. Hopefully by the time
the Bill passes through the House, we will be
mutually satisfied that the legislation is in good
shape.

Perhaps in order to protect my rear I should
repeat that the Labor Party does not support the
reduction of any benefits which are provided. In
particular, I refer to the reduction in the
prescribed amount and the retirement provision
contemplated in the Bill. Apart from that, we
take the view that the Bill, in its present form, is
much more satisfactory than that contemplated
originally by the Government and, if passed with
a few more amendments, will be a reasonably
acceptable piece of legislation.

Debate adjourned, on motion by the Hon. P. H.
Wells.

SMALL CLAIMS TRIBUNALS
AMENDMENT DILL

In Committee, etc.
Bill passed through Committee without debate,

reported without amendment, and the report
adopted.

Third Reading

Bill read a third time, on motion by the Hon.
G. E. Masters (Minister for Fisheries and
Wildlife), and passed.

METROPOLITAN MARKET
AMENDMENT BILL

Receipt and First Reading

Bill received from the Assembly; and, on
motion by the Hon. D. J. Wordsworth (Minister
for Lands), read a first time.

Second Reading

THE HON. 0. J. WORDSWORTH (South-
Minister for Lands) [8.50 p.m.]: I move-

That the Bill be now read a second time.

This Bill proposes to amend the Metropolitan
Market Act to give the trust power to control the

wholesale marketing of fresh fruit and vegetables
within 70 kilometres of the Perth GPO.

For some time the trust has been concerned
that if another wholesale market is established in
the metropolitan region there would be difficulty
in maintaining that new market and the existing
metropolitan market as viable operations.

All State capitals that operate markets under
statutory authorities have only one wholesale
market and it has been estimated that the
minimum population to sustain a wholesale
market is about 700 000.

The trust's present area of control over the
wholesale marketing of produce was established
in 1929 and involves the municipal district of the
City of Perth, excluding Victoria Park and the
endowment lands west of the city.

In order to give the trust authority to control
the wholesale marketing of fresh fruit and
vegetables within 70 kilometres of the Perth GPO
while leaving the marketing of other produce such
as meat and fish unaffected, it has been necessary
to define two distinct areas of operation.

The area now defined as "metropolitan" is
similar to that defined in 1929. However, the
opportunity has been taken to include a technical
description of the area, to ensure that it is
constant and not affected by changes to shire
boundaries. The technical description will appear
as a schedule to the Act and will refer to a Lands
and Surveys miscellaneous plan number which
will allow the area to be viewed on a map.

The term "prescribed area" has been given to
the area within a radius of 70 kilometres from the
General Post Office at Perth.

The Bill gives the trust control ave 'r the
wholesale marketing of "prescribed produce"
which is fresh fiuiz and vegetables within the
prescribed area.

A term "general produce" has been introduced
which means "prescribed produce and such other
produce as is prescribed by the by-laws to be
general produce".

The trust's authority to control the sale of
general produce other than fresh fruit and
vegetables is limited to the area defined by the
technical description in the Achedule to the Bill.

This arrangement allows items of produce
currently handled in the markets to be prescribed
by by-law under general produce and allows the
deletion of reference to commodities such as
chaff, straw, butter, and dairy produce which are
no longer handled through the markets.

The provision enables meat, fish, and cut
flowers to be prescribed under general produce.

4846



[Tuesday, 27 October 1981] 44

The specific sections of the Act relating to Fish
therefore can be deleted. The exemption now
conferred in section 12(2a) regarding fish
purchased from an auction in the market to be re-
auctioned in the metropolitan area can be covered
by by-law if required.

The Bill provides for maximum penalties for
offences against the by-laws to be increased from
$100 to $400. A definition of the term "market"
is provided in the Bill, but it will be noted that it
excludes such places where the sale of general
produce or prescribed produce occurs on the
premises of the seller or the purchaser.

This is designed to maintain the right of
producers to sell by private treaty or direct to
shops, should they not wish to utilise the facilities
of the metropolitan market.

Provision has been made in the Bill for the trust
to collect statistics on the volume of produce
delivered to the market. This information is
important to the trust for its overall planning for
development of handling and marketing facilities.

The Bill also gives the trust, subject to the prior
approval of the Minister, the authority to make
grants or allocate funds for the promotion of the
sale of produce.

In relation to representation of the Perth City
Council on the trust, provision has been made to
ensure that the representative is at all times a
serving councillor. Should that person cease to
hold office as a councillor the office of member of
the trust held by that person becomes vacant.

In drafting the various amendments, the
opportunity has been taken to correct terminology
now out of date, such as reference to the
Municipal Corporations Act 1906. now the Local
Government Act 1960.

1 commend the Bill to the House.
Debate adjourned, on motion by the Hon. F. E.

McKenzie.

AGRICULTURE AND RELATED RESOURCES
PROTECTrION AMENDMENT BILL

Second Reading

Debate resumed from 22 October.
THE HION. F. E. McKENZIE (East

Metropolitan) [8.58 p.m.): The Opposition
supports this measure. It seeks to correct an
anomaly which has existed for some time. The
Bill contains a provision which will give the
Minister the prerogative to determine cases of
inequity. Whilst we regard that as a necessary
provision, it is one that we would hope would not
become a permanent feature of legislation
because provisions which place the onus on an

individual to make decisions in relation to matters
of that kind are not always desirable.

For some time problems have existed with
regard to pastoralists in sheep farming areas and
in the Kimberley. This legislation should correct
the anomaly in that regard and it certainly has
our support.

THE HON. D. J. WORDSWORTH (South-
Minister for Lands) [9.00 p.m.]: I thank members
of the Opposition for their support of this
legislation.' It became necessary as a result of
inequities which occur when rates collected under
the Agriculture and Related Resources Protection
Act are tied to the rates charged to pastoral
lessees by the Lands Department. This provision
will overcome many of the difficulties which have
arisen since 1976.

Question put and passed.
Hill read a second time.

In Committee, etc.
Bill passed through Committee without debate,

reported without amendment, and the report
adopted.

Third Reading
Bill read a third time, on motion by the Hon.

D. J. Wordsworth (Minister for Lands), and
passed.

LIQUOR AMENDMENT BILL

In Committee

Resumed from 22 October. The Chairman of
Committees (the Hon. V. J. Ferry) in the Chair;
the Hon. G. E. Masters (Minister for Fisheries
and Wildlife) in charge 6f the Bill.

Clause 21: Section 36 amended-
The CHAIRMAN: Progress was reported on

the clause after the Hon. 1. G. Pratt had moved
the following amendment-

Page li)-Add after paragraph (b) the
following new paragraph to stand as
paragraph (c)-

(c) Where a licensee elects, during a
specified period, or two specified
periods not exceeding in the
aggregate, five hours on a Sunday.

The Hon. 1.0G. PRATT: I rise briefly to remind
members of my reasons for moving this
amendment. It will be recollected that after it was
moved we ceased discussion on the Bill to have
questions taken before adjourning on Thursday.
My reason for seeking this amendment is to ask
for a fair and equitable share of the trade for all
involved as it is very unfair if advantages are
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given to some sections of the liquor trading
community and deny licensed bottle shops the
entitlement to that trade; in other words, we will
take a slice of their trade and spread it around the
rest, which is extremely unfair. I ask members to
support the amendment on the basis of fairness,
equity, and a fair go to all involved. I am very
interested to hear from the Minister or others who
do not feel the way I do and consider we should
not give a fair go to all concerned.

The Hon. G. E. MASTERS: I apologise to the
member for cutting off the debate at the time we
did last week, but I am sure he understands the
reasons. The decision which has to be made is a
very difficult one and I am not suggesting at all
that I do not support his call for free enterprise
and a fair go. I understand the reasons for his
amendment, the things he has said, and the
way he carried the debate, but what I do say is
that when we talked about licensed stores
operating, the Hon. Win Piesse posed a question,
and I raise the matter again because I am sure it
is relevant. She asked, "Wasn't it possible for
licensed stores selling only liquor and nothing else
to open while keeping others closed?" I said at the
time in the second reading debate that that would
suggest there is discrimination between one liquor
store and another and we would run into
considerable problems.

The amendment that the I-on. Ian Pratt has
moved suggests that all licensed stores whether
they sell other things or not should be open and in
fair competition. I think that is the basis of his
amendment. It is a fair thing to say that we have
seen a great take-over by large groups such as
Coles of licensed stores' licences and trade. We
are talking about large stores and groups from
interstate and other areas which sell a great range
of commodities-everything that the housewife
and householder could require. It would be quite
impossible over a period of time to resist the
pressure to allow them to sell things apart from
only l iquor.

Certainly in the area of Kalamunda there are
shops that do sell liquor and other goods. They
sell groceries and the like-a whole range of
goods as well as liquor. It would be quite
impossible or nearly so to separate one from the
other and we would hear within a short time,
"Why can't we sell those other things? Why can't
we trade in the other goods on a Sunday?" Their
overheads would be virtually the same-with the
opening and running costs of the shop-and they
would seek to trade generally on a Sunday.

We would have to look at the consequences of
our agreeing to licensed stores being opened. The
majority of licensed store owners do not want to

open, and competition would force Most, if not all
of them, to open. It is all right for us to say,
"They can do it if they wish to", but we know
from experience with many people and groups
that they tend to open to get their share of the
market as they would need to in the face of
competition. It would be the thin end of the
wedge in a general move for the opening of shops
on Sundays.

Eventually that would be the consequence of
this move. It would affect small delicatessens. If
major stores were open on Sundays, small shops
which make most of their profit at that time of
the week would be under pressure and in many
cases they would have to close down. I raise those
points because I think they are the consequences
that would occur.

The opposition from licensed stores at one time
was that there should be no sales of packaged
liquor on Sundays at all and that would be the
case, from any outlet including hotels, If in fact
there were agreement and support from the
Government that liquor was to be sold on
Sundays in packages, some would have wanted
their fair share-I emphasise the "some" because
it certainly is not all of them. The Bill really
changes nothing as far as hotels and taverns are
concerned, but what we are doing is recognising
that the two-bottle limit does not work, and that
anyone who wishes can go round to a number of
outlets or even go to the one outlet and get all the
liquor he requires. That has been the practice in
the last three or four years and the operation
certainly has not led licensed shops and stores to
press to be permitted to open. I do not believe the
fears will be realised. There will be no greater sale
of liquor on Sundays than there has been in the
past. It will simply be a matter of regularising
what is occurring now, most of it against the law.

I understand the Hon. Ian Pratt's call for fair
competition and a fair go and free enterprise, but
I am just pointing out it will lead to all sorts of
complications. I will read a letter which appeared
in The West Australian on 30 September 1981
which indicates that certainly the majority of
licensed stores or liquor store operators are
generally against the proposition. It is headed,
"Trading in liquor", It is written by Mr A. P.
Knox, President of the Independent Retailers
Association. What he says is very relevant to the
debate.

The Hon. Neil Oliver: This is about the fourth
time it has been read.

The Hon. G. E. MASTERS: The article reads
as follows-

I comment on your editorial "Whose
interest?" (September 28).
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As I see it, Sunday trading for licensed
stores would be the thin end of the wedge For
trading by all classes of stores all weekend,
and this would be vigorously opposed by our
organisation of I1500 stores and also by the
trade union movement.

The only section of the retailing industry
that would welcome this legislation would be
the Eastern States-based corporate chains.

That is the point I have been making about the
larger chains of stores. The article continues-

After working 12 hours a day for six
consecutive days, the management and staff
of independent liquor stores deserve, and are
entitled to Sundays off with their families.

Seventy-two hours a week should be ample
time for any shoppers.

I read it again because I want to make the point
very strongly that a large number, if' not the
majority, of those licensed stores do not wish to
open and a move such as that put forward in the
amendment would force them to open. I ask
members to think carefully before they support
this amendment, bearing in mind the
consequences that are bound to follow.

The Hon. 1. G. PRATT: I am a reasonable man
and I believe the Minister is a reasonable man.
but I do not believe he has given me a reasonable
answer.

An Opposition member: This is pathetic.
The Hon. 1. G. PRATT: If we were to accept

his amendment, he would be standing up here, not
arguing for extended hours in hotels such as is in
the Bill presented to us, but arguing to close down
liquor stores on Saturday afternoons.

The Hon. G. E. Masters: Where are the
extended hours in hotels?

The Hon. 1. G. PRATT: I meant "extended
services'. My apologies to the Minister. He would
be moving to close down liquor stores on Saturday
afternoons because he is suggesting if we have
liquor stores open on Sundays with stores such as
Coles open, it would then lead inevitably to the
stores opening for general trading on Sundays.

Coles liquor outlets open at the moment on
Saturday afternoons and are open until 8.30 p m.
I have not noticed Coles stores all over the
metropolitan area opening up their supermarkets
and selling Weet-Bix, detergents, and various
things. I do not know whether other members
have. It does not happen, is not relevant, and is
not a satisfactory answer.

The Hon. C. E. Masters: It does happen in my
town.

The Hon. 1. G. PRATT: The Minister should
stand up and move an amendment co close down
liquor stores on Saturday afternoons unless he is
admitting to us that he wants Coles and other
stores open on Saturday afternoons, because that
is the analogy he has given us. He cannot go half-
way. IF it is not valid on Saturday afternoons, it is
not valid on Sundays. I had better quieten down a
bit and relax because I do tend to get a bit upset
when I receive answers like that.

The Hon. J1. M. Berinson: Imagine how we feel
all the time.

The Hon. G. E. Masters: That remark was
absolutely uncalled for.

The Hon. Win Piesse's comments about selling
liquor from delicatessens has nothing to do with
my amendment, so I do not see why the Minister
referred to her second reading speech. In a
moment the Minister will tell us that liquor stores
would have to supply meals on Sundays because
the Hon. Win Piesse also said in her second
reading speech that hotels have to provide meals.
That was a statement of fact and the supply of
meals has nothing to do with selling packaged
liquor through a hotel outlet.

I believe most members of this Chamber are
sensible and they have given sensible
consideration to the facts. The Minister's
comments about the thin end of the wedge do not
stand up to scrutiny.

The Hon. G. E. Masters: I think they do.
The Hon. 1.0G. PRATT: Could the Minister tell

us what would be the final result if this is the thin
end of the wedge? Surely the Minister has some
reason for his objection to my amendment other
than that G. J. Coles & Co. Ltd. would be able to
sell general goods on a Sunday.

The Hon. G. E. Masters: It would be
undesirable on a Sunday.

The Hon. 1. G. PRATT: The Minister told us
also there would be no increase in sales on a
Sunday. I do not think many members could
accept that. If the bottle shops are open legally of
course there will be more sales. The Minister says
we are legalising what is going on, anyway.
Perhaps in some areas this is what we are doing,
but I believe the community generally respects
the laws and because people do respect the laws,
they do not go to hotels on Sundays to purchase
large quantities of liquor.

The Hon. R. Hetherington: That is true; I am
one of them.

The Hon. 1. G. PRATT: When people can
purchase as much liquor as they like on a Sunday,
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they will purchase more. So it is not sensible to
say there will not be an increase in sales.

The Minister suggests that if some liquor stores
open on Sundays at their own wish, they will
cause the other liquor stores to open,' presumably
to protect their trade. fs that not exactly what we
are doing in regard to hotels? We are giving the
hotels the capacity to trade in unlimited
quantities of packaged liquor. Are not the liquor
stores already in competition with the hotels?
What difference will it make if other liquor stores
are permitted to trade on Sundays? All it will do
is give the liquor stores a chance to Fight back
against the protective concession the Minister is
trying to give to hotels in this legislation. The
liquor stores will want to protect themselves, not
against other liquor stores, but against hotels.

The Minister must have some other reasons for
opposing my amendment. Otherwise, as a
reasonable person. I am sure he would agree with
it. Let us hear his reasons.

The HeIo. N. E. BAXTER: I cannot believe the
majority of liquor stores throughout Western
Australia want to open their premises to sell
liquor on Sundays. The only ones which would
want to do that would be the needy and the
greedy.

The Hon. R. Hetherington: I thought that was
how capitalism worked.

The Hon. N. E. BAXTER: The liquor stores
have a fair go right throughout the week. It was
rather a farce that hotels could sell only two
bottles of becr on a Sunday. Under this legislation
hotels will have the right to trade in unlimited
quantities of packaged liquor on a Sunday. That
provision was introduced because the present
limitation is a complete farce. It was never
intended to extend this provision to other outlets.

Hotels and taverns must provide other facilities
that the liquor stores do not. No liquor store has
to provide accommodation or meals-costly items
to provide. The liquor stores purely purvey their
liquor over the counter, and that is all. How many
of the people who want to purchase liquor on a
Sunday live so far from a hotel that they must go
to a liquor store to purchase it? This statement
applies alike to country areas and the
metropolitan area. So what is the purpose of
liquor stores being able to trade on a Sunday?

Most liquor stores would not want to open
seven days a week with the resulting increase in
costs. It is hard enough for hotels to cater for
Sunday trade, but under our present system.
hotels must open for certain periods. I have
operated a hotel, and I know it is not easy to work
seven days a week with only broken periods off on

Sundays. There are not many large hotels
throughout the State. and the licensees of the
small hotels probably do the work themselves,
especially in country areas. As I said before, there
is no reason for liquor stores to operate on
Sundays.

The Hon. P. G. PENDAL: I want to support as
strongly as I can the amendment moved by the
Hon. Ian Pratt. I was surprised to hear the
previous speaker, and indeed, the Minister, quote
from a letter written by Mr Knox of the
Independent Retailers Association, and to hear
both of these speakers ask the question about
which licensed stores want to operate on Sundays.

To answer the question, clearly the only
authority one is entitled to go to is the Licensed
Stores Association. In the same way that the
Australian Hotels Association represents the hotel
arm of the liquor industry, the Licensed Stores
Association represents the liquor stores. In a letter
dated 16 September and circulated, I am sure, to
all members of Parliament, the Licensed Stores
Association stated that its members want the
right to trade on Sundays. Surely it is more
proper that a Parliament take notice of that
industry group purporting to speak on behalf of
its own industry rather than take the word of the
president of another arm of the retail industry.
These people are capable of speaking for
themselves.

The Hon. G. E. Masters: Does not that letter
say that they would rather not?

The Hon. P. G. PENDAL: No. I am not aware
that is the case. Although I am quite happy to
read the whole letter, at this stage I would like to
quote the following paragraph-

Our main thrust is to seek equal
opportunities, equal rights in the matter of
Sunday trading and we are disturbed to see
quite the reverse situation in the amendment
now proposed.

Again I repeat: Surely the Licensed Stores
Association is entitled to speak on behalf of the
licensed stores arm of the industry. The advocate
of the licensed stores ought not to be the
Independent Retailers Association.

The essential ingredient in the amendment
moved by the Hon. Ian Pratt is pretty clear; that
is, it will make it optional for licensed stores to
operate on a Sunday.

The Hon. N. E. Baxter: What a joke.

The Hon. P. G. PENDAL: Perhaps in a little
while the Hon. Norm Baxter will stand up to tell
us why it is a joke to give them the option.
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The Hon. N. E. Baxter: I will tell you why it is
a joke.

The Hon. P. G. PENDAL: If we pass the
amendment, licensed stare owners who want to
open may open, and if they do not want to open
they need not open. If a proprietor wishes the
seventh day off for recreational purposes, he will
not open his store.

I attended a function in Bunbury last night at
an establishment which is presently permitted by
law to open seven nights a week. The proprietor of
this establishment is a businessman who has
operated similar businesses all over Australia.
During discussion he told me there is no way in
the world that he would work more than six days
a week. I asked him what the law permitted him
to do at the moment and he said he was permitted
to open for seven days a week.

Surely that is the answer to the Hon. Norm
Baxter. This businessman chooses to operate for
six days a week when he could open on seven days
a week. The amendment before us goes no further
than that; it gives liquor stores the option to open
and it was on that basis that I said I would
support the amendment even before it was moved.

Members have stood up in this Chamber
purporting to put the views of the licensed stores,
but I submit that the only industry body capable
of doing that is the Licensed Stores Association. I
admit that many liquor stores do not want to open
on a Sunday and under the provisions of the
amendment they will be quite free not to open.

Fears have been expressed that this amendment
will allow the so-called multi-national chains like
G. J. Coles & Co. and Woolworths (WA) Ltd. to
increase their share of the liquor trade at an ever-
increasing rate, and in the ultimate, form a
monopoly. I doubt very much that such an
oligopoly would arise, where a few people and a
few only control the industry, but if that were to
happen I would be quite happy to support a future
amendment to the Liquor Act to cure the
problem. I am no more a supporter of such a
monopoly situation than I am a supporter of the
idea of denying people their rights to optional
trading.

The IHon. Peter Dowding: What if they did not
have that option? What if pressure and
competition forced them to work seven days a
week? Would you just toss them to the
commercial wolves?

The Hon. P. G. PENDAL: That sort of
argument was raised three of four years ago in the
lead up to the introduction of late night trading.
That fear has proved on the whole to be
groundless. People have discovered that they have

an option. Perhaps a handful of stores have been
forced to operate on Thursday nights when they
would rather not to do so.

The Hon. Peter Dowding: You are not talking
about one evening a week; you are talking about
seven days a week.

The Hon. P. G. PENDAL: They already
operate six days a week. Some of them wish to
have the opportunity to trade seven days a week.
Because the Bill attempts to liberalise the
activities of hotels on Sundays, it is inconsistent
for the Government or the Minister not to support
the liberalisation of the trading activities of one of
the other important sectors or arms of the liquor
industry.

It is an optional matter, and therefore I support
it and ask the Committee to support it as well.

The Hon. A. A. LEWIS: Having read the
amendment, I am more confused than ever.
Having beard the debate, I have not learned very
much.

When licensed stores were known as "gallon
licences", their big breakthrough came when they
could sell single bottles. At that time, it was
considered unfair to the publicans for them to lose
a deal of trade to the liquor stores.

That being established, we come to the average
purchaser of bottles of liquor. I do not know how
many families are the same as mine-

The Hon. Peter Dowding: We may not be
talking about the same average.

The Hon. A. A. LEWIS: -but we do not need
to go to a liquor store on Sunday. I usually have
enough liquor at home, If I do go to a liquor store
or hotel, it would be for a couple of bottles
only-a bottle of wine, or a bottle of spirits when
I have run out of it.

We have all been in the situation when we have
had a party and said, "Nobody will drink gin", so
we have forgotten about the gin. Then two
girlfriends of my wife have arrived and knocked
off the bottle of gin, and I have had to go to the
hotel to buy another bottle of gin.

The Hon. D. K. Dans: They would have to be
good drinkers, to drink a bottle of gin between
them.

The Hon. A. A. LEWIS: I am using that as an
example. I am not criticising any of my wifes
friends.

The Hon. D. K. Dans: You are boasting about
their drinking ability, though.

The Hon. A. A. LEWIS: I do not have to.
I do not believe that the licensed stores will be

damaged severely by competition. When they
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changed from gallon sales to single bottle sales,
they had their big opportunity. The proportion of
bottles which would be sold by the licensed stores
on Sundays would be a very minor part of the
liquor trade.

At present thc liquor trade is going through its
hardest period since the 1920s. In both the bush
and the city the publican used to be considered
the rich fellow who had plenty of dough to throw
around, but now he is barely making a living and
working very long hours for it.

What we do here tonight will have a fairly
drastic effect on the liquor stores. We have to give
them a fair go. If we pass the Hon. IL G. Pratt's
amendment, are we to increase their percentage
of tax to the amount payable by the hotels? They
are being asked to operate for virtually the same
times as hotels, Are we to increase the tax by 1
per cent'? I have heard no mention of that.

As the Hon. Norman Baxter said, taverns have
to provide meals, and hotels have to provide
accommodation. Will there be compensation as
far as the liquor stores are concerned? As I

u nderstand it-and I may stand corrected-hotels
have to open on Sundays. The Hon. 1. G. Pratt is
asking us to support an amendment allowing
liquor stores to have the option to open as they
wish. Would not that give the liquor stores an
unfair advantage over the publicans and the
tavern owners?

For those reasons, I cannot support the
amendment. I understand the plight of the liquor
stores. If we support this amendment, where do
we go'? Do we give one group the option of
opening when we force another group to open, to
provide food, and to do other things?

The Hon. P. G. Pendal: Perhaps we should free
them.

The Hon. A. A. LEWIS: That may be so; but
we are not discussing that at the moment.

The Hon. P. G. Pendal: I agree with that; but
you want to close them all.

The Hon A. A. LEWIS: The Hon. Phillip
Pendal has not listened to what I have said. A few
moments ago he said if one company became a
monopoly, we would have to legislate against it.

The Hon. P. G. Pendal: Because I do not
believe in monopolies.

The Hon. A. A. LEWIS: He does not believe in
the marketplace. He does not believe in fair trade.
He is talking about liberal principles and free
trade, and giving everybody a fair go; and then he
says,~ "If somebody buys it all out, we will have to
legislate against that"~. If that is the Case, we will

have to start legislating against the Swan Brewery
Co. Ltd. right away.

The Hon. F. E. McKenzie: Don't forget BHP!
The Hon. R. G. Pike: That is enough from you,

"Don"!
The Hon. A. A. LEWIS: Mr McKenzie has

heard enough from me in this place. 1 am just
trying to correct Mr Pendal's type of liberalism;,
and I will do that with a friendly grin.

I could not support this amendment. The Hon.
Ian Pratt has to decide that the licensed stores
will be open-and it will be as mandatory as the
hotel situation-or he has to forget it altogether.
He cannot give one group the option to open when
another group is forced to open.

I oppose the amendment.
The Hon. N. E. BAXTER: In supporting this

amendment, the Hon. Phillip Pendal should cast
his mind back to the introduction of Sunday
trading in the country areas of Western Australia.
Sunday opening was optional for country hotels.
What happened? How many of them stayed
closed? None of them.

The Hon. P. 0. Pendal: They all accepted the
option.

The Hon. N. E. BAXTER: I have conducted a
hotel and I know that if one does not open oni
Sunday, one loses the trade of the regular drinker
during the week. The only way the hotelkeepers in
some of the country towns managed to organise a
Sunday off was to have an arrangement for
opening alternatively. Even then, it did not work
properly.

To suggest an optional opening is a lot of talk,
because everyone would open. Neither of the
previous speakers has given us a reason for liquor
stores to open on Sundays.

When we decided to extend the sale of bottles
in hotels, it was because of the farce that had
been created. There is no reason to support this
amendment.

The Hon. 1. G. PRATT: It is a very sad fact
that we are now dealing with across-the-bar sales
and our archaic attitudes to hostelries when we
should be dealing with the sale of packaged
liquor, which has nothing to do with the other
questions.

The Hon. Sandy Lewis said that the hotels have
to open, so if we want liquor stores to open, they
should have to open. However, the reason the
hotels open has nothing to do with the sale of
packaged liquor.

Many country hotels do not have a bottle
department. They sell the bottles across the bar,

4852



ITuesday, 27 October 19811 45

so they are not operating a bottle shop. They will
be open for sales in any case, because they sell
across the bar and we oblige them to provide
meals and accommodation.

I agree with the I-on. Phillip Pendal that it is
time to consider that situation. However,' it has
nothing to do with the amendment.' The
amendment is to give bottle shops the option of
being open. in exactly the same way as the hotels
have the option of having a bottle shop.

The takeover of businesses is not relevant.
because it will not happen. Saturday trading has
not created that situation in the past, so why
should Sunday trading now make it happen. for
some magical reason? What is so magical about
Sunday that hotelkeepers have to decide to open
their bottle shops on Sundays and pay overtime
wages? They would have to compete with the
small traders; but what magic would happen to
allow them to take over the whole industry? I
cannot see how a case can be made out for this
even if we sit down with a pencil and paper.

The other point I want to mention deals with all
the other things that small stores sell on Sundays.
I believe the small delicatessen will be open
anyway. We are not making it harder for such
people: we will be making it easier- I have no brief
for bottle shops, but I think we are being unfair to
them. I want things to be fair in the industry.

The Hon. R. HETHERINGTONh: I oppose the
amendment. I have not been terribly impressed
with Mr Pratt's arguments. It seems to me there
are various ways of considering this matter. We
can say there is a liquor industry and that
however liquor is sold everyone should be treated
equally. Alternatively, we can say there are
various industries-service industries-which sell
liquor on the side: we have a retail industry which
deals in part with selling liquor. People try to
equate all these things, but I do not think we can;
we have to be pragmatic about this question.

I was interested in the letter from the liquor
stores: it seemed it contained a non sequitur. It
said that the conditions in which we buy packaged
liquor in licensed stores are so much superior to
the conditions in hotels and this means the stores
should be open on Sundays to compete. Certainly
in the liquor stores I go to the conditions are good.
If one has the time one can Aind many new wines
which are available and one can browse around in
comfort, whereas hotels provide a fast-sell service.
and I am not criticising them for this. Some of the
large city hotels have bottle areas similar to those
of liquor stores.

If we do not allow liquor stores to open on
Sundays they are unlikely to be unduly harmed. If

members can show me that they have been
harmed once this Bill becomes law I would be
prepared to support any amending legislation that
was necessary, but I cannot see this happening.
We knowv that with the liquor industry a lot
depends on legislation: we should not pretend
there is a free and open go and that anyone can
hang up a shingle and sell liquor. As the Hon.
Sandy Lewis pointed out, when the law was
changed in regard to gallon licences so that liquor
stores were able to sell single bottles, things
changed. The liquor stores camne from a situation
where they were selling a minor percentage of the
total packaged liquor to a situation where they
are selling 48 per cent of all packaged liquor. and
the figure is rising.

Some hotels claim this change damaged their
trade. They have to provide overheads and
services. They feel they are losing sales of
packaged liquor. Many hotel owners believe that
to keep the hotels viable something should be
done about this. Be that as it may. I cannot see
how it can happen that because hotels are open
for certain hours equity requires that liquor stores
should be open for exactly the same hours. That
does not follow at all. Equity may require that
hotels are allowed to trade on Sundays and liquor
stores are not. This might make some hotels more
viable than they are now.

The main reason this Bill was introduced is that
the two bottle law never did work and it was never
likely to work. When I say to my children that
people cannot buy more than two bottles on a
Sunday, they tell me it depends on which hotel a
person visits. It seems this particular law is being
broken wholesale.

There might be an argument for us to close
hotels on Sunday, although I am not prepared to
develop it now. Sunday trading brings me no joy,
and nor does hearing people laud the
companionship of the English pub. In the middle
of a large, built-up city on a cold English day an
English pub is somewhere to go and something to
do. It is a great shame that many young
Australians race off to the sessions on a Sunday
when there are plenty of other things to do and
other places to visit. The Government should
seriously consider having just one session, instead
of two. It seems we now have two "six o'clock
swills"'. which is not desirable.

I do not see any reason at all for us to extend
the trading hours for liquor stores so that they
may trade on Sundays. Certainly it is easier in
many ways for people to buy their liquor
requirements from a liquor store. They compete
very successfully and very satisfactorily with
other liquor outlets. I cannot see them going to
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the wall because hotels are getting five hours'
extra trading on Sunday. I will not extrapolate
from my own experience. I do not assume that
because I do not buy liquor on Sundays no-one
else does. Nevertheless it seems to me that the
growth of sales by liquor stores indicates that they
do not need the extra trading on Sundays. Liquor
stores are apart from hotels, which are part of a
service industry and as part of that service they
sell retail liquor, cigarettes, peanuts, and so on.
We cannot compare the hotels with the liquor
stores, which are part of the retail trade.

There is an argument that we should close
liquor stores on Saturday afternoons if we are to
work on strict equity. However, they seem to be
doing no great harm and to be working quite well.'
Their trading on Saturday afternoons came about
through a sort of accident, because they were
equated with hotels. But the system is working
well and I think we should leave it as it is.

We should understand that the politics of any
situation rarely follow strict logic. We have to be
interested in what is working equitably and well.
The liquor stores seem to be all those things and I
would not say that because we are not going to
extend their trading hours to Sundays we should
close them down on Saturday afternoons. That
would be foolish. There is no argument for doing
that except one that follows the principles of logic,
and the principles of logic do not always apply in
a political situation.

I have said previously that we should not
extend retail trading to Sundays unless we have
considered it carefully. There will be heavy
pressures in this counttry to do this, as happens in
Britain now. There will be pressures to extend
retail trading to Saturday afternoon and then to
have it seven days a week. Neither party has such
a policy; neither the Government nor the
alternative Government is anxious to accept this
idea, because they are both conscious of their
responsibility. They do not want to extend retail
trading in this way beyond the historical accident
of the Saturday afternoon trading by liquor
stores.

I think we should leave things as they are. We
should redress the balance a little bit towards the
hotels by allowing them to extend their services
on a Sunday. If we find this unduly hurts the
liquor stores obviously there will be pressures on
the Government and it will bring in amending
legislation, which the Opposition will probably
support. However, I do not think this will happen.
I am prepared to vote with the Minister and
oppose the amendment.

The Hon. D. K. DANS: I see nothing
objectionable in the amendment. I will not
comment on who sells the most liquor, because I
do not think that is a valid argument. For years
hotels have been selling as many bottles as people
have wanted on Sundays. That is a statement of
fact. It is also a fact that the majority of the beer
consumed is purchased as packaged beer. It is a
further fact that a person buying that liquor is
doing so because it is the cheapest way to do so.
The cheapest place to obtain this liquor is at the
liquor stores. It can be obtained even cheaper at
the large chain stores which have captured the
licences around them.

If we listen to the liquor store proprietors we
are told that if they are not able to trade on
Sundays it will not be long before there are no
liquor stores left. I am not going to argue about
extending retail trading hours, but I suggest to
members that they get hold of the Tasmanian
Royal Commission into the liquor industry. Its
report is well worth reading.

It is about time we demystified the liquor
industry. I have never been able to comprehend
why it must stand alone. We can buy a glass of
milk anywhere and it is not subject to all the
licensing paraphernalia and restrictions that we
have everywhere else.

On the last occasion similar legislation was
before this Chamber it was suggested that if a
person goes to a liquor store to buy wine he
should be able to taste it first. The Sunday Times
published a cartoon showing someone staggering
out of a liquor store after he had tasted too much
of all the wine. The point I make is that we regard
liquor as something all on its own. if we want to
control the liquor industry and watch over
monopolies in it, the Government should roll up a
Bill in this place to prohibit any brewery or
distillery from owning a retail liquor outlet.

The Hon. F. E. McKenzie: Hear, hear!
The Hon. D. K. DANS: Mvany States of the

United States of America have had such a law
since the 1900s.

The Hon. P. G. Pendal: Are you saying that
applies in Australia?

The Hon. D. K. DANS: No. If we want to do
something in this area we should bring forward
such a law. We should not restrict the sale of
liquor to licensed premises. People should be able
to go to a small establishment on a Sunday
afternoon to have a glass of wine and to listen to
someone playing a banjo. If we get rid of this
restrictive legislation we may reach the situation
of not having the huge beer swilling houses which
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exist at present with large groups of people and
situations which occur from time to time.

The consumption of liquor should not be
regarded as being surrounded by mystery. Surely
we should move to a civilised approach to liquor
consumption. We should consider the introduction
of beer with a low alcohol content, and we should
consider in the correct light the concerted effort
made by some people in this State to keep out of
this State the best light alcohol beer in Australia;
that is, Tooths' LA. The keeping out of that beer
is a story of monopolistic control. It can be
purchased in every State bar Western Australia.

The Hon. P. G. Pendal: Alan Bond has that in
mind.

The I-on. R. Hetherington: I think he has
"Special Bond" in mind.

The Hon. D. K. DANS: I appreciate the spirit
of the amendment. It would not make it
compulsory for stores to open on a Sunday-they
would have the option. Indeed, many hotels in
certain areas have options in regard to t heir
trading hours. Some in the port area open at
6.00 a.m. and continue until late at night. If we
continue in Australia with restrictions on the sale
of liquor we will continue to have problems.

Other parts of the world do not have problems
in regard to licensing courts and other things.
Taxes on alcohol are imposed at the source, where
the product is brewed. The cost of the Licensing
Court and peripheral functions would be removed
if we adopted the correct attitude. We have gone
a long way towards adopting a civilised approach
in regard to liquor consumption, but I believe we
have a long way still to go.

Previously I have said in this Chamber that 1
would not support a Bill to allow 24-hour tradi ng.
People in this place have popped up to say that
other parts of the world allow people to buy
alcohol at any time of the day. I do not know of
many places in the world where one can do that.

I see nothing wrong with the amendment w hich
is a little step towards demystifying our attitude
towards liquor and enabling people to buy
packaged alcohol at the cheapest possible price. It
is another step in the right direction.

If we keep following our present course it will
not be many years before the large beer swilling
houses are things of the past and people
appreciate alcohol in its proper way rather than
give it the ocker image it has at present. Even T-
shirts bear the words "Chief of the beer drinking
club" or similar terms. We must have a mature
attitude towards alcohol.

For some odd reason when similar legislation
has come before the Chamber in the few years I
have been in this place we have had to follow a
painful course to move it along a little at a time.
If members read the Hansard record of debates
on similar measures they will see there has been
much opposition to changes to the Liquor Act.

Members have said that we have a certain
number of illegal casinos operating in Perth, and
that we should not cease their operations but
tolerate them.

The I-on. R. Hetherington: We don't say that.
The Hon. D. K. DANS: That is correct, but we

know such remarks have been made. If this
amendment is carried only a few bottle shops
would open. In some areas it may be necessary
that a bottle shop open because in the vicinity no
other liquor outlet is available.

The Hon. N. E. Baxter: The place is riddled
with them.

The Hon. D. K. DANS: That is not correct. I
know the member will tell us that many liquor
stores do not make a good profit. Someone paid
more than $250 000 for a liquor store in my area.
That is an indication of how bad liquor stores are
going. The story from bottle shop proprietors is
that they are not doing very well financially, but
we know that the prices paid for liquor stores are
high.

However, we should at least give them the
opportunity to open on a Sunday if they want to.
The Sunday trade would be light, but if a liquor
store wanted to open it should have that
opportunity. This amendment would be another
step, as I have said, in demystifying our attitude
towards liquor consumption. Liquor is not
different to any other commodity and is not
regarded as different in other parts of the world
where people have a mature attitude towards it.

The Hon. G. C. MacKINNON: It is my
intention to support the amendment. Everyone
has his own slightly different attitude towards it. I
am glad Mr H-etherington said his arguments
were illogical because I intended to point out to
the Chamber one or two marked illogicalities in
his remarks.

It is an accepted practice that the hotel
industry supplies accommodation and food as well
as liquor. I do not know the exact number of
reasonable class beds available in hotels for
tourists, but in total 12 000 beds are available in
Perth, and I would say less than half that number
are these days tied to hotels. Certainly there are
many restaurants at which a weary traveller can
obtain a meal. The point I make is that the
concept of a hotel having to supply
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accommodation and meals should be long gone.
and that was the wish of this Parliament when the
law was changed to provide for the introduction of
taverns.

The Hon. D. J. Wordsworth: I thought you
represented a country electorate.

The Hon. G. C. MacKINNON: A large motel
in my area was opened just the other day. Mr
Hetherington's speech referred to the days when
we spoke about whether facilities should be
referred to as motels or hotels, and whether
motels should be licensed. Motels are a fact of
life. It has been proven for a long time that it is
not necessary to have a bar attached to an
establishment in order for that establishment to
provide beds. In addition, most liquor stores that I
enter to purchase the odd bottle or two have all
the things on sale that a hotel has on sale such as
peanuts, chocolates-

The Hon. D. K. Dans: My liquor store even
takes my drycleaning.

The Hon. G. C. MacKINNON: There we have
a good example. This Parliament has said that
liquor may be obtained from several types of
outlets such as hotels, taverns, and liquor stores.

The Hon. D. K. Dans: Or it could be a club.
The Hon. G. C. MacKINNON: Yes, clubs as

well. We had an inquiry that said a particular
fellow had more than his fair share of the trade.
or had enough, in its opinion, and Cabinet has
gone along with that opinion.

The Hon. D. K. Dans: This is the Australian
initiative free enterprise situation.

The Hon. G. C. MacKINNON: That is wrong.
It is a while since I have been at Alexandra
Bridge, and when I was there last there was a
liquor store and no hotel. There are places where
one can obtain liquor only at a liquor store.

The Hon. D. K. Dans: I don't deny that.
The Hon. G. C. MacKINNON: By interjection

to Mr Dans, Mr Baxter said one could walk
around any corner and find a liquor store.

The Hon. N. E. Baxter: I said "within
reasonable reach".

The Hon. G. C. MacKINNON: What is
reasonable reach? From Alexandra Bridge one
would have to travel a few kilometres into
Augusta.

The Hon. N. E. Baxter: That is a pretty
isolated case. Augusta is not that far away.

The Hon. G. C. MacKINNON: It is a case of
this Parliament deciding ways in which liquor
should be sold. It was an historical accident that
we ever started with Sunday trading, except that

people used to go into the bush and there were not
enough police. It was again on the basis of, "If
you can't police it, make it legal"; another one of
those ghastly areas. Sunday trading in bars and
hotels was accepted. If we were strictly logical,
the one place where take-away beer should be
allowed to be purchased would be at a hotel,
because it is ridiculous to encourage people to get
in their motorcars and drive down to the hotel,
stand at the bar and drink for a limited period,
and just get enough alcohol in them to say,
"Come on, Fred, we will have some more", and
put a dozen in the car and go somewhere else and
continue drinking. It is better to say the hotel may
not sell packaged liquor at all and make people
get their liquor at the liquor store and take it
home with them.

The Hon. D. K. Dans: You are making it
doubly dangerous. One now has to drive from the
pub to the liquor store.

The Hon. G. C. MacKINNON: We still could
not police that, but it is a mistake. The differences
between these outlets should be dropped from our
arguments, because this Parliament decided there
should be a number of places which could sell
liquor equally, such as taverns, which were
introduced by Herbie Graham, and there was the
gallon licence which progressed to the liquor store
today. There are the pubs that are as old as the
human being. I suppose the First pub was when
man stopped on the way home from hunting
pterodactyls and sat around having a yarn. We
established these places so they could sell liquor.
The committee now says we have to stop the
bottle shops and get more trade for the hotels. Mr
Hetherington tells us the reason is because hotels
are a service industry. That is poppycock. Why do
not we insist that motels be allowed to sell liquor
if this is their attitude? Of course we will not do
that.

The amendment is frankly reasonable and
proper. Taverns are allowed to sell liquor, and
with all this talk about service industries, I am
wondering how Mr Hetherington equates a tavern
with a hotel as a service industry. They do not
supply beds or meals.

The Hon. N. F. Moore: They have to supply
meals.

The Hon. R. Hetherington: They supply
services.

The Hon. C. C. MacKINNON: They supply
no more services than a bottle shop supplies.

The Hon. N. F. Moore: They have to provide
meals.
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The Hon. G. C. MacICINNON: It is not like
the hotels; they do not provide a great deal of
catering.

The Hon. N. F. Moore: They have to provide
meals, I think, throughout opening hours.

The Hon. G. C. MacK INNON: They call them
snacks.

The Hon. N. F. Moore: A substantial meal or
snack.

The Hon. G. C. MacKINNON: But they
certainly do not provide beds. I do not know what
makes a service industry. If providing a snack
makes it a service industry, then 1 will have to call
a liquor store a service industry because it
supplies snacks. One can buy cheese and biscuits
there.

The Hon. N. F. Moore: Hardly for
consumption as a meal.

The Hon. G. C. MacKINNON: It is wrong to
come back with these outmoded concepts because
the whole idea needs to be bolstered up. The
monopoly of liquor stores disappeared a long time
ago. We should not start to differentiate again
because we will end up where we started. We
began saying this particular outlet could open on
certain days and another style of outlet could not
open on those particular days. It is illogical and
for that reason I support Mr Pratt's amendment.

The Hon. NEIL McNEILL: I am brought into
the debate because it seems the Minister's side is
slackening off.

The Hon. D. K. Dans: You are very
conservative on liquor, if I recall.

The Hon. NEIL McNEILL: Relating to the
finai comments of the Hon. Graham MacKinnon
in relation to the illogicality of the matter and the
argument in relation to differing hours and
conditions of trading being poppycock. I say it is
the essence of the Act. That is what we have got.
We see in this Bill the proposal to add to the
number of licences or permits. and therefore it is
perpetuated in this legislation, in any case. I see
nothing wrong with it. I make no apologies for the
fact that I consider the most undesirable feature
of the proposed amendment is that it would give
these retail outlets, the liquor stores, a further
advantage against the established licensees. Mr
MacKinnon might say we should forget history.
The fact is that while we have got this Act we
cannot forget history.

The Hon. D. K. Dans: That is why I suggested
you read the report of the Tasmanian Royal
Commission.

The Hon NEIL McNEILL: There are good
and sound historical reasons (or changes and

conditions in respect of hotels and taverns. This is
one of the fundamental reasons that there has to
be a difference. The Minister used other
arguments regarding corporations; I do not know
to what extent they are valid, but there is a real
possiblity and reason for them. The people who
will suffer will be essentially the hoteliers and, to
some extent, the tavern keepers. I repeat that I do
not make any apology for saying a word or two in
their defence because they are the ones who have
always had to maintain the establishment of the
liquor outlet. The others have come along since
and made inroads into the industry under much
less onerous conditions than hotels.

The Hon. N. E. Baxter: Along came the
supermarkets, and despite the corner grocer, no-
one complained about them.

The Hon. NEIL MeNEILL: We must bear in
mind the reason that hotels were first permitted
to open on Sundays which was to satisfy a
different dem-and. That was the reason;, it was not
because the hoteliers wanted it. I know many
hoteliers did not welcome it. because it imposed
certain hardships on them. However, this was
done by the Parliament in order to meet and
satisfy public demand.

I am not aware of a public demand for liquor
stores to open on a Sunday. If the liquor stores
themselves wish to have the option to open on a
Sunday then I ask the question: Why should
they? There is a compulsion for others to open, so
why should they have an option, simply because
they wish it and not because of public demand?

While it grieves me a little that I cannot
support my colleague, I feel liquor stores ought
not to have the option to open on Sundays. They
will not be disadvantaged at all. There is no
disadvantage in being denied something they do
not presently have.

People have referred to hotels as being places
for across- th e-cou nter sales and drinks. However
they also have their commitment to supply
packaged liquor, and that of course entails
associated costs. Other outlets have been
permitted to open because of public demand.

Mr Dants mentioned that people who sell liquor
at cheaper prices will obtain the business. There is

a very good reason for this: They want to make
their liquor available at a cheaper rate and they
are able to do so because they do not have the
overheads which others have. They are in a
position to make liquor available at a lesser price
than hotel establishments as a result of the
benefits they obtain from other sales, as well as
mass throughputs.
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If I am seen to be siding over much with the
hotel business and traders it is for good and sound
reasons. If this inroad is made it will destroy a
business which basically has the fundamental
responsibility of being a liquor outlet. [ cannot see
any reason for allowing this amendment. It will be
no great loss to liquor stores but we could
disadvantage other established traders. I oppose
the amendment.

The Hon. N. F. MOORE: I am also opposed to
this amendment. I listened with interest to Mr
Dans when he said we were mystifying the
industry. I agree with what he said, except I came
to a different conclusion.

At the present time there are rules which apply
to all aspects of the liquor industry. There are
quite strict rules applying to all the various
retailers of liquor and what they are obliged to do.
Hotels must provide accommodation and meals
and must open seven days a week. Taverns must
provide meals and must open seven days a week.
However, liquor stores are allowed to open on
only six days a week and this amendment seeks to
give them the option to open on Sundays.

The Hon. D. K. Dans: Clubs are allowed to
open seven days a week and they don't provide all
that.

The Hon. N. F. MOORE: We are looking at
the option in relation to liquor stores. It would
give them an unfair advantage because hotels and
taverns are obliged to provide certain amenities.
If we were looking at the rules in relation to the
whole industry, with a view to liberalising them, I
might be persuaded to agree with the amendment.

The Hon. D. K. Dans: That is why I read the
report of the Tasmanian Royal Commission.

The Hon. N. F. MOORE: Until such time as
the whole question of libertilising the liquor
industry is considered, I do not think that,' in
isolation, we can accept liquor stores having an
advantage over hotels which carry certain
obligations.

Amendment put and a division taken with the
following result-

Hon. D. K. Dans
Hon. G. C. MacKinnon
Hon. Neil Oliver

Hon. N. E. Baxter
Hon. J. M. Berinson
Hon. R. Hetherington
Hon. G. E. Masters
Hon. F. E. McKenzie
Hon. Neil McNeill
Hon. 1. . Medcalf

Ayes 6
Hon. R. C. Pike
Hon. 1. G. Pratt
Hon. P. C. Pendal

NJoes 14
Hon.
Hor.
Hon.
Hon.

N. F. Moore
H. W. Olney
W. M. Piesse
P. H. Wells

Hon. R. J. L. Willia
Hon. D. J. Wordswc
Hon. Margaret Mci

(eller)

Ins
)rth
Aleer
(Teller)

Amendment thus negatived.

Clause put and passed.
Clause 22: Section 36A amended-
The Hon. G. E. MASTERS: I move-

That the clause be postponed.
Motion put and passed.
Clauses 23 and 24 put and passed.
Clause 25: Section 43 amended-
The Hon. P. G. PENDAL:

amendment-
I move an

Page 15-Insert after paragraph (a) the
following new paragraph to stand as
paragraph (b)-

(b) by deleting paragraph (aa) of
subsection (3) and substituting the
following paragraph:

-(aa) the liquor to be supplied
pursuant to the permit is
purchased or obtained by the
permit holder from a body or
organisation (not being a
manufacturer or producer of
liquor) of which the sole or the
principal object is the
promotion of one or more types
or varieties of Australian
produced liquor;"

I referred to this matter during the second
reading debate and perhaps I can repeat myself
very briefly in order that members should know
the merits of this proposal.

Members might recall that I raised the question
at the request of the Wine and Brandy Producers
Association of Western Australia which
approached me only a few weeks ago after it was
discovered that the present Act, although not
deficient from a drafting point of view, was found
to be inadequate in a new set of circumstances
facing wine producers, in particular.

Under the present Act the only legal way wine
tastings can be conducted by the Wine and
Brandy Producers Association is for the wine to
be donated by association members. The Act
prohibits the sale of liquor as part of the wine
tasting evening. The amendment is quite simple
and it legitimises something about which
apparently all sections of the community are quite
happy.

The fact of the matter is that present wine
tastings conducted by these people are quite
illegal because of the new economic circumstances
they have found themselves in. Producers simply
cannot afford to donate wine to the association in
order that the association may use the wine at
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wine tastings. I am informed that if the
amendment is not passed those sorts of wine
tastings will be illegal if the Wine and Brandy
Producers Association has to build into its charge
to fund-raising organisations not only charges for
the use of glasses and the services of persons to
serve the wine, but also the wine itself. If that
happens hundreds or thousands of voluntary
associations in Western Australia would have to
go without this traditional and Lucrative form of
fund-raising. Equally important from the
industry's point of view, it would really choke off
a fairly important promotional outlet for the wine
industry. I hope therefore that members will give
my amendment their full support in order to allow
the past practice to continue unhindered.

Amendment put and passed.
The Hon. P. G. PENDAL: My second

amendment is really part of the machinery to
implement my first amendment. 1 do not propose
to repeat my remarks. I move an amendment-

Page 16-Insert after paragraph (b) the
following new paragraph to stand as
paragraph (d)-

(d) by inserting after subsection (4),
the following subsection:
"(5) It is not an offence against

section t34 for a body or
organisation referred to in
paragraph (aa) of subsection
(3) of this section to sell or
supply Australian produced
liquor to the holder of a
function permit if-

(a) the liquor is purchased by
the body or Organisation
from a member thereof;
and

(b) the Court has in
connection with the issue
of the function permit
authorized the body or
Organisation to sell and
supply liquor in Itms Of
paragraph (aa) of
subsection (3) of this
section.".

Amendment put and passed.
Clause, as amended, put and passed.
Clauses 26 to 39 put and passed.
Clause 40: Section 69 amended, and

transitional provisions-
The Hon. G. E. MASTERS: I move an

amendment-

Page 21-Delete paragraph (a) and
substitute the following-

(a) in subsection (l)(f), by deleting "or
provisional members";

Amendment put and passed.

Clause, as amended, put and passed.
Clauses 41 to 59 put and passed.

Clause 60: Section 123 amended-
The Hon. P. H-. WELLS: I move an

amendment-
Page 35-Insert the following new

paragraph to stand as paragraph (a)-
(a) In subsection (1)-by adding a new

paragraph (d) as folows-
(d) keep in stock on the licensed

premises and have available for
sale or supply in any part of
those premises set apart for the
sale or supply of liquor for
immediate consumption upon
the premises aerated waters
and fruit juices and any other
category of non-alcoholic
beverages which may be
prescribed, in reasonable
quantities, and upon demand
by any person at any time
when liquor is being sold or
supplied upon the licensed
premises, shall sell or supply
those aerated waters, fruit
drinks and specified beverages
according to the demand, for
immediate consumption upon
those premises.

The effect of my amendment will be to legislate
for a situation which already exists to a large part
in the industry by providing that licensees must
make available to the public a range of alternative
beverages. My amendment provides also that
variations to the list of non-alcoholic drinks to be
required to be available may be made by way of
regulations, and tabled in this Chamber, as is the
case with any other regulations relating to the
Act.

The licensing authority is well versed in making
regulations in connection with light meals which
must be provided at cabarets or taverns, and
regulations relating to entertainment, so this
should present no problem.

I have discussed my amendment with the local
representative of the Australian Hotels
Association who sees no objection to it. Basically,
it is taken from the Queensland Liquor Licensing
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Act, with the one addition which relates to the
regulation making power of the authority.

The Minister said the Government did not
intend to accept my amendment because the
Liquor Act relates specifically to the control of
the sale of liquor, and had nothing to do with non-
alcoholic drinks. I remind members that the very
section 1 am seeking to amend provides for the
provision of food. in the form of light meals and
light refreshments. Further, I refer members to
the title of the Act itself.. I suggest that the
provision of non-alcoholic drinks is one of the

services" currently supplied by the liquor
industry; my amendment will simply make it a
condition that they be so supplied.

Another reason members should support my
amendment is to be consistent with the education
programme we carry out in our schools. If we are
to teach children to adopt a responsible approach
to the consumption of alcohol, it is only
reasonable that the legislation which provides for
the licensing of the services relating to that
consumption should include the requirement that
non-alcoholic drinks also be made available,

I remind members of my reference to the
hotels' "skipper" campaign aimed at encouraging
people to be responsible in their consumption of
alcohol by appointing a member of their party to
be "skipper" for the evening, who has the
responsibility of remaining sober so that he may
drive his friends home at the end of the evening.
My amendment will provide an acceptable
alternative beverage for the person chosen as
-skipper". I am led to believe the liquor industry
is considering reviving that campaign.

I refer members to an article which appeared
on page 37 of this morning's The West Australian
where under the heading "New South Wales
liquor body to combat abuse" the following
appears-

The liquor industry in New South Wales
has united into a new organisation called the
Liquor Industry Council to combat the
problem of alcohol abuse.

The council, which was Formally
established in Sydney yesterday, will bring
together organisations involved in the
production, manufacture, distribution and
sale of liquor.

That article, plus campaigns such as the
..skipper" campaign indicate that the liquor
industry wishes to be considered a responsible
industry. I suggest my amendment will assist the
industry in that endeavour.

Lastly, I refer members to a programme called
"Drug-Arm". I received this little booklet only

this morning. Under the heading "Investment in
the future of Australia and her people" is the
following message to Drug-Arm from the Prime
Minister of Australia (Mr Malcolm Fraser)-

I welcome the opportunity to support
Drug-Arm's national campaign aimed at
changing community attitudes in Australia to
the consumption of alcohol.

The incidence of alcohol-related problems
in Australia is a matter of serious concern
and the Government supports constructive
efforts to reduce these problems. I commend
the work of Drug-Arm in promoting
community awareness of the problems
associated with misuse of alcohol.

The five-year programme being
undertaken by Drug-Arm represents a
further positive step, in creating a social
climate in which it will be more acceptable to
choose a non-alcoholic drink and where
acceptable non-alcoholic drinks wilJ be
available as a matter of course wherever
alcoholic beverages are served.

On behalf of the government I wish you
every success with the programme and
encourage community support for it.

I emphasise the words "where acceptable non-
alcoholic drinks will be available as a matter of
course"

The aims of the programme are stated as
follows-

Following the report and recommendations
by the Senate Standing Committee on Social
Welfare on DRUG PROBLEMS IN
AUSTRALIA, the Federal Government
responded with some definite statements.
THESE GOVERNMENT RESPONSES
SHOW A COMMITMENT TO ACTION,
THROUGH A CONCERN FOR THE
ABUSE OF ALCOHOL.

1. The Government has stated its intention
to bring about an overall reduction in
the level of alcohol consumption in the
community.

2. The Government support a proposed
National Strategy and, over time and
within the limits of its powers and
resources, will co-ordinate
implementation of the strategy.
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3. The Government agreed to support the
promoting, monitoring, evaluation and
design ofalcohol relief programs in
Industry. It is currently encouraging the
development of alcohol abuse programs
with suitably trained personnel, through
Australian firms and trade unions. It
will support further research into the
development of appropriate alcohol-
abuse programs, through participation
with trade unions and employers.

4. The Commonwealth Department of
Health will prepare and publish a
comprehensive analysis of the costs of
alcohol abuse in Australian Society.
within the constraints of existing
resources.

S The Government supports the proposal
that sportsmen and sportswomen
throughout Australia do not lend their
names and prestige to the promotion of
alcoholic beverages.

That five-year programme has a budget of $5.9
million across Australia. In the five years it plaits
to spend £600 000 in Western Australia. I ask
members to consider whether the following aim is
not a fair and reasonable one-

The Aim: To make it possible for any
person, on any occasion, to choose a non-
alcoholic drink naturally and without
comment. This will be a giant step forward in
reducing alcohol overuse and abuse-and
freedom will be promoted, not restricted. To
achieve t his, we have set ourselves a target.

What is the target? The target is as follows-

By June 1987. all Australians will expect
nion-alcoholic drinks to be offered and
consumed wherever and whenever alcoholic
drinks arc available.

That's it. Simple, but practical . .. and
achievable!

No pressure, No restriction of
freedom-Just giving everybody a fair go.

Is not that a reasonable request? Those who wish
to drink non-alcoholic drinks should be able to
choose a non-alcoholic drink naturally and
without comment. In doing that, the organisation
aims at tackling the problems of the abuse of
alcohol that have worried the Federal
Government and the State Governments.

The Hon. P. G. Pendal: Do you know of any
liquor outlet that does not already supply that
option?

The Hon. P. H. WELLS: Yes. It happens in
the "bring-your-own" situation when people have

to accept what is available. The restaurants do not
have a range. One is not allowed to take non-
alcoholic drinks, although one is allowed to take
alcoholic drinks. That is an infringement of the
sort of right I seek.

The Hon. P. G. Pertdal: Can't you bring your
own non-alcoholic drinks?

The Hon. P. H. WELLS: No. The amendment
I propose may not be shattering for the industry.
but it makes an allowance for non-drinkers. I ask
members to support the amendment for a number
of reasons.

It is desirable that the industry should, in the
main, accept this proposal. It will be consistent
with the education programme that we are
developing within the schools. It is consistent with
the long-term programme of Drug-Arm. which
deals with the rights of individuals, It is consistent
with the report of the Senate Committee on
alcohol consumption. It is consistent with the
provisions of Liquor Acts in other States. It is
reasonable in terms of what is contained in the
Drug-Arm publication.

I urge members to invest in the future of the
Australian people by putting into the Liquor Act
the alternative for the drinkers of non-alcoholic
drinks.

The Hon. W. M. PIESSE: I have to oppose this
amendment. I cannot go along with the Hon.
Peter Wells' reasoning in this case. He is talking
about giving people a fair go, but he suggests that
if a person is in business selling meals and some
cool drinks or soft drinks but not alcoholic drinks,
he may be ordered to allow people to bring their
own non-alcoholic drinks. This is the same sort of
thing as saying, "We will go into that cafe and
have a cup of tea, but we will take our own tea
because we do not like the tea they serve. We will
just have their scones". It is just not on!

Is the Hon. Peter Wells aware that hotels
already provide non-alcoholic beverages? I have
never been in a hotel that did not provide non-
alcoholic beverages for the people who desired
them. Indeed, very often I have ordered these
drinks, and no comment has been made about it. I
do not think we can legislate to stop people from
commenting on what other people are drinking, in
any case.

The Hon. Peter Wells requires hotels to provide
storage space and to deal with the serving of these
drinks. Would he agree to their charging the same
as for serving the alcoholic drinks? I doubt
whether he would agree to that, yet I see no
reason for not allowing that. If the law makes it
obligatory for hotels to provide storage space and
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to serve non-alcoholic drinks, perhaps they ought
also to be able to charge the same prices.

I must oppose this amendment and the five
grounds listed by the Hon. Peter Wells.

The Hon. P. G. PENDAL: I would like some
guidance Cram the Minister. The Hon. Peter
Wells said that it is illegal to take a bottle of
lemonade or a bottle of orange juice into a BYOG
public establishment. He said that in response to a
question I put to him specifically as to whether he
knew of any public outlets which did not provide
for a person to have access to non-alcoholic
drinks. Certainly the hotels and clubs of my
experience have long given access to non-alcoholic
drinks.

I appreciate the Hon. Peter Wells' motives in
doing this. However, his motives do noc

neccessarily give us a good reason to support his
amendment. The fact is that most people are
tolerant enough to accept that some people do not
drink, and therefore they do not want to be in a
situation in which no alternative is available. That
is the case in even the most wowserish of private
homes. In the reverse situation, such people will
generally have some form of alcoholic
nourishment available for the people who happen
to take a drink.

Even in my experience with a person like the
Hon. Peter Wells, if I am offering someone else
an alcoholic drink, the option is there for the
other person to have a non-alcoholic drink. Most
people react that way.

I am astonished to hear, if the member's
inference is correct, that a person Cannot take
non-alcoholic beverages to a BYO establishment.
I would certainly like to have the matter clarified.

The Hon. H. W. OLNEY: I am not all that
antagonistic to the concept behind Mr Wells'
amendment, although I do not intend to support it
for a couple of reasons. I am not one who
partakes in alcoholic beverages and I have never
had any difficulty in obtaining any soft drinks in
any licensed premises I have been on.

Some years ago when I was a magistrate at
Carnarvon I flew to Shark Bay with the local
police sergeant and the Main Roads Department
engineer. Along with the pilot we entered the
hotel there and ordered four lemon squashes. It
was not a very substantial building and it seemed
that it very nearly did collapse, because in all the
years it had been open it seemed only two lemon
squashes have ever been ordered, and we were
doubling that in just one day. Nevertheless, even
in that establishment we were able to quench our
thirst in the manner we nominated.

What I really want to say is that the
amendment appears to be in the wrong place. If
we read it in the context of section 123 (1i) it will
read, "The holder of a licence of any kind" shall
do all the things listed in the amendment. This
means that a store licensee, a wholesale licensee,
and a brewer's licensee would all have to provide
soft drinks for anyone who wanted to buy those
drinks there. For that reason alone the
amendment ought not to be accepted.

The Hon. N. E. BAXTER: What intrigues me
with the amendment is that the supply of aerated
waters, fruit juices, and any other category of
non-alcoholic beverage shall be prescribed. Who
will prescribe what types of these drinks the
licensees must provide? This is not in accord with
the Licensing Act because no-one prescribes what
liquor shall be sold on a licensed premises. A
person wanting to buy liquor can buy only what is
available at the establishment. Last Friday I
entered a tavern to buy a couple of bottles of
Western Australian wine. I could not do so
because there was none in stock; I had to choose
only from what was available.

The amendment would not work. Someone
might prescribe Coca-Cola, Fanta and any of the
other soft drinks. There would be problems of
storage and handling. While it may not take long
to open a bottle of soft drink, someone going to a
bar at a busy time and asking for such a drink
would add to the congestion, and this is not the
trade for which liquor licences are given. The
amendment would make it mandatory for licensed
premises to become cool drink shops. I cannot
support the amendment.

The Hon. G. E. MASTERS: I oppose the
amendment; however, all members understand the
motives behind it. We recognise that Mr Wells
has very strong feelings about alcohol, cigarettes
and all other drugs. We respect him for ihe very
strong stand he takes. Nevertheless, I repeat what
most other members have said tonight. I, too,
cannot recall ever going into licensed premises
where a large quantity of soft drinks has not
always been available.

We are considering the Liquor Act, the idea of
liquor on licensed premises, and the compulsory
supply of liquor. We are not specifying what types
of liquor are to be sold: we are merely requiring
that liquor be available to the public. Section 7 of
the Act states that "liquor" means spirits, wines,
or beer containing more than 2 per cent of proof
spirit. The amendment suggests that the Act
should specify the types and makes of non-
alcoholic beverages that should be available. I do
not know how we would specify what drinks
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should be available; and we might give preference
to one rather than another.

The member said that such a provision was
written into the Queensland Act, an Act which I
have not studied. Nevertheless, the market
forces-those people who use the facilities-will
demand and require that cool drinks be available.
There are many people who, at certain times,
prefer to drink soft drinks instead of alcohol; in
other words, they do not necessarily go to
licensed premises to drink liquor. They use these
outlets as places in which they can cool down,
have something to eat, and relax. Nothing would
be gained by specifying what types of non-
alcoholic beverages should be available.

I could not follow the member's argument
about restaurants where people have to bring
their own liquor. To my knowledge a person
would bring along whatever liquor he wished to
consume because the establishment is not
permitted to sell liquor. I would imagine all such
establishments have cool drinks available and that
they would never refuse to allow someone to bring
in his own cool drinks. They do not sell liquor
because they are not licensed to do so.

I understand the motive behind the
amendment, but I cannot support it.

The Hon. P. H. WELLS: I may have
misunderstood the comments of the Hon. Win
Piesse, but I point out that I did not suggest that
other than licensed outlets should stock non-
alcoholic drinks. I did suggest that those
establishments which have the benefit of being
licensed should sell them. I am not arguing about
price. I have never complained about paying more
for soft drinks than for alcoholic drinks in
Parliament House.

The I-on. W. M. Piesse: Did you say there was
a price differential?

The Hon. P. H. WELLS: If the member wants
to compare the price of a glass of beer with that
of a glass of lemonade, she will probably find the
lemonade costs 18c whilst the beer costs 16c. It is
true also that the price of non-alcoholic drinks
sold in hotels is substantially higher than the
corresponding price of some alcoholic drinks.
However. I do not complain about that. All I seek
in this amendment is that non-alcoholic drinks be
available.

The Hon. N. E. Baxter referred to the use of
the word "prescribed". Members may recall that
when I circulated this amendment last week a
little of the wording was different. However, 1 was
informed by the Parliamentary Draftsman that
"prescribed" was the normal way in which to
describe the regulations.

Members will be aware that the regulations
refer also to meals and entertainment. These
matters are described in the regulations. In fact,
the Act regulates the type of food which must be
provided in, for example, a tavern.

As far as the remarks made by the Hon. Phil
Pendal were concerned, it was probably remiss of
me to refer to the position in relation to "bring-
your-own" restaurants, because the amendment
does not cover them as they do not need a licence.
Even if a restaurant of this nature did have a
licence, if it was a straight commercial operation,
it would be quite acceptable if it did not allow one
to take non-alcoholic drinks into the restaurant as
long as it sold them on the premises. All I am
suggesting is chat, where alcoholic drinks are
served, non-alcoholic drinks should be available.

In relation to the comments made by the Hon.
Howard Olney, 1 draw his attention to the fact
that the amendment refers to "those premises set
apart for the sale or supply of liquor for
immediate consumption upon the premises". I
was advised by the Parliamentary Draftsman that
this was the appropriate place in which to deal
with this matter. I did not decide under which
clause it should be dealt with, but acted on the
advice I received.

I should like to refer again to the use of the
word "prescribed". It was my original intention
that non-alcoholic brewed drinks be included.
These are classified as non-alcoholic drinks in the
Health Act. However, rather than foist a
provision on the industry without carrying out
proper research, I felt it was better to insert the
amendment in terms of a regulation. If, after
research and discussion with the Public Health
Department and the liquor industry, it v as
thought advisable to include non-alcoholic
beverages as drinks to be available, it could be
done by such a classification.

I certainly do not want to foist on the industry
a provision which has not been researched
adequately, although I believe it would accept this
quite happily. The biggest problem I have is
getting members of the Chamber to accept it.

Amendment put and niegatived.
Clause put and passed.
Clauses 61t to 63 put and passed.
Clause 64: Section 126 amended-
The Hon. 1. G. PRATT: I rise to speak on this

clause purely to draw the Minister's attention to
the fact that it deals with penalties. In this case it
is intended to change the penalty from a fine of
S200 to one of $1 000 for a number of offences.
Section 126(l) reads, in part, as follows-
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(1) Subject to the succeeding provisions of
this section, a licensee and the servant or
agent of a licensee who-

(a) sells or supplies liquor or causes or
permits liquor to be sold, supplied
or consumed by any person, on or
from the licensed premises,
otherwise than at a time, in a place,
or in a quantity or manner,
authorised by or under this Act, or
by the licence or a permit;

It was necessary to make an amendment to the
Act previously, as a result of this section, because
it was clear the provision was not being obeyed by
the licensees; therefore, it was felt the Act should
be amended in their favour. It was realised there
was a need in the community for a changed set of
circumstances.

Having accepted that the breach of this section
of the Act was a good indication of public need
and a good reason for us to change the provision,
we find we are now amending the penalty for
breaching the measure by increasing it from a
fine of $200 to one of SI 1000. That seems to me to
be somewhat illogical.

Bearing in mind we have accepted the breach
of this section of the Act is a reason to extend
privileges to a certain class of licensee, is it
suggested now that owners of liquor stores who
arc selling packaged liquor on Sundays, as they
are also breaching the Act, have established there
is a community need for the service-we have
already agreed the hotels have done that-and
would the Minister agree that is the obvious way
for licensed stores to gain the right to trade in
packaged liquor on Sundays?

The Hon. G. E. MASTERS: I am sure the
member is not very serious about that proposition,
but he has made his point. Of course, the purpose
of the increase in the fine to $1 000 is simply to
upgrade penalties. Not only does section I126
cover the particular instance to which the member
referred, but it refers also to a number of other
matters. When we set a maximum penalty, we
take into account a range of offences it is
designed to cover. Indeed, section 126(1)(f), a
breach of which could incur a maximum penalty,
reads as fol lows-

(f) bets with any person, or suffers betting,
gaming, or the playing of unlawful
games or the conduct of lotteries, on the
licensed premises;

Section 126(l )(h) reads as follows-
(h) sells or supplies, or permits the sale or

supply, of liquor to a juvenile.

Offences of that nature are considered to be very
serious. A fine of $1 000 is the maximum penalty,
and it shall be applied at the discretion of the
courts and the magistrate in determining the
particular behaviour which breaches this Act of
Parliament.

I am quite certain the suggestion ihe member
put forward is not one I would recommend, and I
hope he would not either.

The Hon. P. H. WELLS: I draw the Minister's
attention to the proposition that in this day and
age the industry has difficulty in recognising who
is a juvenile and who is not. The definition of the
term "juvenile" when it appears in the legislation
is a person under the age of 18 years.

When I First came to Western Australia I
worked at the Royal Agricultural Show with the
Salvation Army. A young lass went to go through
the gate for adults but was requested to go
through the gate for children because she
appeared to be young. She said that she was
about to pick up her child, a comment which
indicated her true age. Later a group of girls went
through the gate for children but were told to go
through the gate for adults. These girls said that
they were only 14 Years Of age. It is difficult to
determine someone's age. Perhaps the
responsibiility to determine whether a person is a
"juvenile" is so difficult in this day and age that
licensees will be quite open to the heavy penalty
for serving juveniles. The Minister should discuss
this matter with the industry to try to arrive at a
solution.

Despite that reservation, I call upon the
Government to enforce this provision because it is
a step to decrease liquor consumption amongst
juveniles, although attempts made to decrease
tobacco smoking amongst juveniles have not been
effective.

Many of the problems which confront people
late in life are a result of things which occurred
when they were juveniles. Many juveniles can
become addicted to alcohol.

It appears from newspaper reports that certain
authorities recognise that the involvement of
juveniles with liquor is a grave problem.
Therefore I ask the Government to enforce the
legislation but take into consideration the
difficulty the industry has in determining
someone's age. Perhaps the Government should
seek from the industry ways to discourage
juveniles entering hotels.

The Hon. 1. G. PRATT: The Minister assured
us he would not advise liquor stores to follow the
course adopted by hotels to establish their
situation, but in fact that course was fruitful. I

4864



[Tuesday, 27 October 19811 46

wonder how other sections of the trade establish
their needs and situations.

The Hon. G. E. MASTERS: I did not say it
was a fruitful exercise. Obviously the two-bottle
restriction was abused, but if the police were able
to embark on any prosecution they proceeded
with it in the normal course of events. I emphasise
that licensed stores should not be encouraged to
take Or even to consider the action about which
the member spoke.

In regard to the comment made by the Hon.
Peter Wells, we all agree that there is a necessity
to police hotels and other liquor outlets to ensure
they do not encourage juveniles-sometimes they
are encouragd-to use their facilities and in
doing so break the law. That is one of the reasons
for the increased penalty. I believe a licensee is
able to require a customer to prove his age, and if
he cannot do so to the satisfaction of the licensee
he may be refused service. In that regard the
increased penalty will be of some benefit.

The Hon. W. M. PIESSE: The increased
penalty indicates that the Government regards the
consumption of liquor by juveniles as a serious
matter. I appreciate the Government's stand, but
ask it to bear in mind that the sale of tobacco
products to a juvenile still has a penalty of only
$4.

Clause put and passed.
Clauses 65 to 90 put and passed.

Prog ress

Progress reported and leave given to sit again,
on motion by the Hon. 0. E. Masters (Minister
for Fisheries and Wildlife).

ADJOURNMENT OF THE HOUSE

THE HON. 1. G. MEDCALF (Metropolitan-
Leader of the House) 111.25 p.m.]: I move-

That the House do now adjourn.
Courts: Delays

THE HON. J. M. HERINSON (North-East
Met ropol ita n) [ 11. 26 p.m.]1: I n recent mont hs the
House has paid attention to the backlog in the
hearing of some rather fragmented Supreme
Court actions, which is an important matter and
justifies some more concentrated attention by us.

As members may recall, the concern at first
was with criminal hearings. For all practical
purposes they, have now been brought up to date,
and that is welcomed. On the Other ha nd, the
improvement in the criminal area has been
achieved only at the expense of further delay in
the civil list. The juggling of resources from civil
to criminal work of the court was based on the
(153)

principle that, as the Chief Justice recently
expressed it, liberty comes before property. There
would be no-one to argue with that. Still, again
relying on comments by the Chief Justice, it
seems chat the Supreme Court civil backlog as of
September was 102 cases and the only matters
being heard at that time were those listed nine
months earlier. With the long summer recess
approaching that position can only get worse.

It ought to be acknowledged that the position is
not nearly as bad in this State as it is in some
others. Against that situation, it is much worse
than that to which we are accustomed in this
State and ought to be prepared to accept.

One of the important issues in the public
discussions we have had on the subject has been
the reticence of the Government to deal with the
real issues involved. Once we were told the
position could be expected to be improved because
of the pending completion of the District Court
building, although the relevance of that point was
never explained. On other occasions we have been
referred to improvements taking place in the
lower courts and the appointment of another
judicial member of the District Court.

None of this has been to the point. On yet
another occasion the Attorney General dealt at
some length with a new administrative
requirement that all major State courts should
provide adequate statistical returns each month.
Certainly that will be helpful in monitoring the
extent of the backlog, but any contribution to a
reduction in the backlog is hard to discern.

Associated with these various sidestepping
manoeuvres has been the Attorney General's
statement now repeated several times that he is
discussing the issue with the Chief justice and
others and that he ought to refrain from further
comment while these discussions are proceeding.
As much as one would like to respect an approach
of that kind, clearly it is inadequate when the
Chief Justice has been so outspoken.

In an article spread over live pages in the
October issue of Brief, the journal of the WA
Law Society, Sir Francis Burt is unequivocal in
his call for increased judicial manpower. I
commend the whole article to members for its
authoritative review of both the history and the
current position of the court system in this State.
For present purposes, however, some short
extracts might be of assistance. I quote the
following-

... the entire system is under enormous
strain and speaking for the Supreme Court I
would be less than frank if I were to tell you
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that we are able to handle the demands
placed upon us.

Then after detailing the recent emphasis on
expediting the criminal work, the Chief Justice
proceeds in this way-

In the result the backlog in civil cases will
continue to increase and the time taken to
get on to lengthen and there is nothing that
the court as presently constituted can do
about it. The backlog in civil work currently
stands at 102 cases with a delay of about 9
months.

Further on in the article he says-

.. ,. it must be remembered, and it is
important, that once a court gets into this
position it is likely to stay there because it
requires surplus judge power to get it out. If
for a time more work is coming in than is
going out then to put it right there must be
an equal time during which more is going out
than is coming in.

Finally, for present purposes, let me draw
members' attention to this comment by the Chief
Justice-

The Supreme Court and the District Court
are each presently undermanned.

I interpolate there to make clear that this article
appeared before the extra judge was appointed to
t he District Court. He continues-

It is self-evident that unless additional
judges can be appointed the system will not
be able to process the work now being
produced. It will simply bank up, waiting
time will increase and continue to increase
and notwithstanding legal aid the courts will
become inaccessible and justice denied.

Within days of the appearance of the Chief
Justice's article, this theme was reinforced by the
resignation of Mr Justice Brinsden from the
chairmanship of the inquiry into the future of the
legal profession. His publicly stated reason for
resignation was that the pressure of work in the
Supreme Court itself left no opportunity for other
duties. Speaking of those pressures, His Honour is
quoted in The West Australian of 17 October as
saying-

The situation has been bad for some time,
but in recent months it has deteriorate
considerably.

Quoting him further-
We don't just need one more Supreme

Court judge-by the end of this year we will
need at least three.

The appointment of a new District Court
judge (announced this week) was certainly
necessary, but it seems to have been
overlooked that this will bring even more
work to the Supreme Court.

The District Court will get through more
work and there will certainly be more appeals
to the Full Court, which takes the time of
three Supreme Court judges.

We know how rare it is that our Supreme Court
judges comment on matters of public controversy.
That they have spoken so clearly and forcefully
now is a measure of the seriousness of the position
which they consider the courts to be facing. The
Government should be as frank itself and not hide
behind vague and meaningless comments such as
that made by the Premier as recently as today
when he was reported as saying that the
Government would make appointments "at the
appropriate time." Having been advised in the
strongest terms by the Chief Justice and Mr
Justice Brinsden that the appropriate time is now,
a statement like that not only fails to carry the
matter forward, but also demonstrates a total lack
of sensitivity for the seriousness of the issue.

There are two ocher matters which ought to be
considered. Either expressly or by implication, the
Attorney General has suggested from time to time
that the present difficulties of the Supreme Court
are temporary and that they could be resolved
without any further appointments by the
measures taken in other courts already or by
different measures not yet announced. On the
face of it and given the expressed views of the
Chief Justice and Mr Justice Brinsden, that
would appear unlikely. However, granting for the
sake of argument that the present backlog is
temporary, the solution cannot be to wait for that
backlog to be absorbed slowly. That is a process
which could take years. The more appropriate
solution is to appoint an additional judge on a
temporary basis only while awaiting the benefits,
hopefully, from ocher measures. Temporary
appointments have been made often enough in the
past and it is the least which should be done now.

The final point 1 make concerns another
suggestion by the Attorney General, namely that
an additional judge for the Supreme Court is
precluded by the State's financial constraints.
That, as a justification for inaction so far, is
unconvincing and deplorable. This is not a ease as
with health or education where extra staff might
cost millions. I have previously guessed that the
annual Lost of an additional judge wuuld not
exceed $150 000 and so far at least I have been
uncorrected on that point. That is not a daunting
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sum even, as I do Rot accept, if it could be found
only by reducing spending elsewhere.

Earlier today I referred to the apparent room
for increased economy in the operation of the
Legal Aid Commission. I will suggest another
opportunity again within the Attorney General's
portfolio in the course of the Budget debate. I
have no doubt that similar opportunities exist in
many other areas. In any event, a Government
which can find the funds for four extra members
of Parliament and two more Ministers with
attendant entourage, can hardly be heard to argue
economy against the modest and urgent needs of
the administration of justice. If the Government is
not prepared to meet the views of the Opposition
on this matter, it should at least take a note of the
opinions-I do not think it is putting it too highly
to suggest warnings-which the judges themselves
have provided.

I conclude with a summarised version of the
Chief Justice's views already referred to: "Unless
additonal judges can be appointed the courts will
become inaccessible and justice denied".

THE HON. L. G. MEDCALF (Metropolitan-
Leader of the House) [11.37 p.m.]: I do not have
the advantage that the honourable member has of
being able to prepare a speech and then read it
to the House, because he can read his speech and
then leave it to me to answer the comments that
he spent some time preparing. I do not have that
advantage and it is not the custom of the House
to do that, anyway.

The Hon. J. M. Berinson: Not a custom to do
what?

The Hon. I. G. MEDCALF: To read one's
speech.

The Hon. J1. M. Berinson: If that is the worst
objection you can raise to my comments, I am
prepared to accept it.

The Hon. 1. G. MEDCALF: 1 have not finished
yet.

The IHon. J. M. Berinson: I think that sort of
introduction should be beneath your dignity.

The Hon. IL G. N4EDCALF: The member did
read his speech.

The Hon. J_ M. Berinson: So what?
The Hon. 1. G. MEDCALF: It is contrary to

the Standing Orders.
The DEPUTY PRESIDENT (the Hon. V. J.

Ferry): Order, please!
The Hon. 1. G. MEDCALF: I merely state that

I did not have the advantage of spending some
time writing out a speech which I then could read
to the House.

I do not have that advantage. Most of what the
honourable member has said can be described
only as "old hat". It has all appeared in the Press
and it is not all correct, anyway. Quite a number
of the statements he made-and he quoted
statements which were alleged to have been made
by me and which appeared in the newspaper-are
not correct.

The Hon. J. M. Berinson: Such as?
The Hon. IL G. MEDCALF: The member

knows what he quoted.
The Hon. J. M. Berinson: I did not quote you

from the paper, I quoted from answers given in
this House.

The Hon. I. G. MEDCALF: I was not aware of
any reference made to Hansard. Maybe the
member did refer to Hansard. Nevertheless, some
of the comments which were alleged to have been
made by me to the Press can only be said to be
incorrect.

The Hon. J, M. Berinson: I was not alleging
that.

The Hon. 1. G. MEDCALF: There is no need
to proceed on that course because I have never
stated that a new judge would not be appointed.

The Hon. J. M. Berinson: I have never said you
did say that.

The Hon. 1. G. MEDCALF: I did not say the
member did. I have just said that I have never
stated that a new judge would not be appointed
but it has been suggested by the honourable
member that is the general attitude 1 have
adopted. That is not so. When the matter was
first raised some weeks ago, 1 did say to the
newspapers that in our present financial situation
it was not possible for us to contemplate the
appointment of a new judge, and that was so.
There is no question but that judges have to be
appointed from time to time in order to
accommodate the requirements.

I should like to point out also that-since the
honourable member has been so assiduous in
reading out comments of the Honourable Chief
Justice-I believe the Chief Justice has made it
clear that this situation of delays in the superior
courts crept up on us. It has become apparent
rather suddenly. [I has taken us all by surprise; it
certainly took the courts by surprise. It has taken
us all by surprise because we were accustomed, as
the honourable member has said, to having a
situation here where the courts were fairly up to
date with their work, and that has been customary
over a number of years.

This situation has arisen, as the Chief Justice
has said, largely with the development of legal aid
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which has been the major cause of the increased
pressure on the courts. That, of course, is a good
thing, so in a sense we are hoist with our own
petard. Therefore, with an increase in the
availability of legal aid, there has been an
increase in the pressure on the courts, the Crown
Law Department, and the legal profession
generally.

In addition, as the Chief Justice also says, the
situation has been created by the growth in our
population and the normal development of the
State; therefore, over a period there has been
much greater pressure on the courts.

He makes it clear also that there are two basic
requirements: one is the fabric of the courts, and
the other is the manpower. We are correcting the
fabric with the construction of new courts,
including the District Court, but the honourable
member does not seem to think this is very
important. I notice his leader-

The Hon. J. M. Berinson: Quote correctly.
The Hon. 1. G. MEDCALF: -was quoted in

the Press-I presume it was correct-saying that
the expenditure of money on the District Court by
the Government was an extravagance.

The Hon. i. M. Berinson: Would you care to
explain how the District Court building will help
the backlog?

The Hon. 1. G. MEDCALF: I never said so.
However, it is undoubtedly so that the District
Court will improve the general fabric of our
courts: It will give us more accommodation for
judges, more chambers, and better courts. The
fabric will be improved. The Chief Justice pointed
out also that manpower has been seriously
depleted. He said that the number of legal
practitioners elevated to the judiciary had
increased and this has had an effect on the
available resources of manpower. These are all
the aspects which the Government has to take
into consideration. The honourable member seems
to think we can pluck judges off the shelf or off a
tree, like plucking fruit.

The Hon. J. M. Berinson: I am asking for a
commitment in principle to the extra
appointments. What is there in what you are
saying that justifies your delay in at least
reaching that point?

The Hon. 1. G. MEDCALF: The honourable
member seems to think resources can be found
out of thin air.

The Hon. J. M. Berinson: Why do you always
say I think things which I do not think and do not
suggest?

The DEPUTY PRESIDENT (The Hon. V. J.
Ferry): Order!

The Hon. 1. G. MEDCALF: I assure the House
that the Government is very well seized of this
problem but it is not a problem which is capable
of the facile solution he suggests, by appointing a
temporary judge. The honourable member ignores
the fact that a temporary judge cannot be
appointed in the Supreme Court unless there is a
vacancy. He does not seem to be aware of that.

The Hon. i. M. Berinson: You can have a
vacancy without the intention of filling the
position with a permanent appointment.

The Hon. 1. G. MEDCALF: It cannot be done
without a vacancy.

The Hon. J. M. Berinson: How difficult is it to
create a vacancy?

The Hon. 1. G. MEDCALF: The honourable
member is suggesting we appoint a temporary
judge. I am saying we cannot appoint a temporary
judge unless there is a vacancy.

The Hon. J. M. Berinson: Shuffling around the
point again.

The Hon. 1.C. MEDCALF: It cannot be done.
The Hon. J. M. Berinson: Quite so. How

difficult is it to change the law to increase the
establishment by one?

The DEPUTY PRESIDENT: Order! One
member has taken the privilege of addressing
himself to the adjournment and was heard with
respect. I expect the House to give the same
courtesy to the member on his feet, who happens
to be the Leader of the House.

The Hon. 1. G. MEDCALF: That solution is
just not open to the Government. I have said, and
the honourable Premier has said, that the
Government is seized of this problem. We are
looking at the matter very carefully and are
examining all aspects of it. There is no question
but that we will take whatever action is necessary
and which is within our legitimate means, bearing
in mind our responsibility.

We are certainly not hiding behind meaningless
comments. When one is conducting confidential
discussions with the Chief Justice and others, one
cannot reveal them to the public, and the
honourable member should know that.

The honourable member quoted at some length
from the Chief Justice's paper of which I am well
aware and which I believe is an excellent paper,
and I have said so publicly. I am well aware of the
paper and its implications and I have studied it
most carefully. Mr Berinson quoted from the
paper but did not quote the last paragraph, which
I believe he should have quoted because it
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contains one pungent line in which the Chief
Justice indicates that he hopes we will trade out
of' our difficulties. He takes that sanguine, and I
believe justifiably sanguine view.

The Hon. J. M. lierinson: Without the
appointment of' extra judges?!

The Hon, 1. G. MEDCALF: Not at all. I never
said that; the honourable member is trying to put
words in my mouth. I commend Mr Berinson to
study the Chief Justice's final punehline-

The Hon. J. M. Berinson: I have already, and I
can anticipate,

The Hon. 1. G. MEDCALF: The honourable
member did not mention it.

The Hon. J. M. Berinson: No.
The Hon. 1. G. MEDCALF: Perhaps the

member will anticipate me.
The Hon. J. M. Berinson: Why should I spoil

your pleasure?
The IHon. 1. G3. MEDCALF: I refer to his final

punchline, in which he says, "There are already
too many well-meaning bulls in the china shop".

Question put and passed.
House adjourned at I 1.49 p.m.
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QUESTIONS ON NOTICE

599. This question was postponed.

EDUCATION: FUNDING

Increase

620. The Hon. R. HETHERINGTON, to the
Minister representing the Minister for
Education:

(I) Does the proposed I12.4 per cent increase
in education funding for 1981-82
represent a real increase in spending?

(2) If so, of what order?
The Hon. D. J. WORDSWORTH replied:
(1) and (2) The Budget provides for the

appointment of additional staff and will
enable some expansion of current
initiatives particularly in special
education, gifted education and
technical education.
At the same time, the Budget will
require the department to exercise
economies in the areas indicated in the
Premier's Budget speech.

EDUCATION: FOUR-VEAR-OL OS

Cost and Number

624. The Hon. R. HETHERINGTON, to the
Minister representing the Minister for
Education:

(1) What is the estimated cost to the
Government of instruction of those four-
year-olds for which it currently has
responsibility?

(2) How many four-year-olds does the
Government currently have
responsibility for?

(3) What are the estimated savings to the
Government of the proposed re-
arrangements of schooling for four-year-
oids?

The Hon. D. J. WORDSWORTH replied:
(1) and (2) There are 3 306 children -3+

years-in pre-schools and I 260
childrcn-3 + years-in pre-primary
centres.
The estimated cost of both groups is
$1.2 million.

(3) Strict adherence to long-standing
Government policy requirements would
result in a saving of $ 1.2 million.

EDUCATION: NON-GOVERNMENT
SC HOOLS

Funding

626. The Hon. R. HETHERINGTON, to the
Minister representing the Minister for
Education:

(1) Is it a fact that according to the recent
Budget, assistance to private schools
over the period 198 1-82 is expected to
increase by 21 per cent?

(2) If this is the case, can the Minister
explain such a substantial increase at a
time when considerable economies are
being called for within education, and
when the proposed increase for
Government schools for 1981-82 is 12
per cent?

The 1-In. D. J. WORDSWORTH replied:

(1) Yes.
(2) The item includes interest subsidies and

per capita grants to non-Government
schools. The basis of calculating the per
capita grant has not changed. The
increase is caused by the following two
factors-

(a) The first moiety is based on 1980-
81 outturn, hence there is a timelag
in the reflection of departmental
economies.

(b) The estimate is based on an
anticipated increase of
approximately 4.7 per cent in
student enrolments i n independent
schools.

629. This question was postponed.

PRISONS: PRISONERS

Governor's Pleasure

632. The Hon. J. M. BERINSON, to the
Minister representing the Chief Secretary:

(1) How many persons are now detained
during the Governor's pleasure pursuant
to sections 19 (6a)(a), 65 3, 66 1, and 662
of the Criminal Code?

(2) In respect of each person detained
pursuant to sections 661 and 662 of the
Criminal Code, in which reformatory
prison is that person now held?
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The Hon. G. E. MASTERS replied:

(I) Thirty persons are currently detained
during the Governor's pleasure,
pursuant to Sections 19(6a)(a), 653,
661, and 662 of the Criminal Code.

(2) As explained in answer to question 596
in this House of 21 October 198 1,
prisoners detained during the Governor's
pleasure are not necessarily placed in
prisons classified as reformatory prisons,
but are held according to security and
management requirements, so as to
avoid overcrowding.

LAW REFORM COMMISSION: LIBRARY

Acquisitions

633. The lHon. J. M. BERINSON, to the
Attorney General:

As at 30 June 1981, what was the total
cost of acquisitions for the library of the
Law Reform Commission?

The Hon. 1. G. MEDCALF replied:
$69591.57.
The policy of the commission in relation
to its library has been to avoid
duplicating material held in the
Supreme Court and Crown Law
Department libraries where it is
practical and possible to do so, and to
acquire only basic legal materials-such
as certain law reports, periodicals and
statutes, and text books on the major
legal subjects-and materials relating
directly to current law reform projects
and law reform generally.

QUESTIONS WITHOUT NOTICE

LEGAL AID COMMISSION: PROCEDURES

Legal Practitioners: Overpayment

192. The Hon. J1. M. BERINSON, to the
Attorney General:

On 29 April 1 suggested in the House
that Legal Aid Commission procedures
could well be resulting in the
overpayment to private practitioners of
many thousands of dollars each year.
I also suggested at the time that the
matter be tested by submitting
previously approved accounts to the
independent assessment of a taxing
master.

On IlI August, in response to my req uest
for progress, the Attorney General could
only advise that the matter was still
under inquiry.

As six months have now passed since the
Attorney first undertook to investigate
the position I ask him again-
(1) Has he yet arranged for an

independent assessment of costs as
proposed and, if so with what
results?

(2) More generally, what are the
results of the inquiries which on 29
April he undertook to make?

The Hon. 1. G. MEDCALF replied:
(1) and (2) 1 am currently having

discussions with the LegalI Aid
Commission on this matter.

CONSUMER AFFAIRS

Building Company: Press Article

193. The Hon. PETER DOWDING, to the
Minister representing the Minister for
Consumer Affairs:

(1) Has his attention been drawn to an
article which appeared in the Sunday
Independent on 25 October entitled
"Home sweet un-owned home hassle"
which concerned a widow's difficulties
with a building company run by the
Hon. Neil Oliver?

(2) Will the Minister enideavour to bring
this matter to the attention of the
Minister for Consumer Affairs in order
to have investigated the circumstances
surrounding that issue?

The Hon. G. E, MASTERS replied:

(1)
(2)

No.
I am sure the Minister for Consumer
Affairs will make his own decision on
the matter.

LEGAL AID COMMISSION: PROCEDURES

Legal Practitioners: Overpayment

194. The Hon. J. M. BERINSON, to the
Attorney General:

Supplementary to my earlier question: I
ask the Attorney General whether he
can at least provide the House with
some indication of when a substantive
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response on this matter might be
anticipated, in view of his current
discussions?

The Hon. 1.0G. MEDCALF replied:
Yes, I will, as soon as I can.

LEGAL AID COMMISSION: PROCEDURES

Legal Practitioners: Overpayment

195. The Hon. J. M. BERINSON, to the
Attorney General:

Does the Attorney General believe that
this sort of response to a question on a

serious matter raised as long ago as six
months is adequate in the
circumstances?

The Hon. 1. 0. MEDCALF replied:
If the implication of the question is that
it is not being treated seriously, I refute
that and say that it is.

The Hon. J. M. Serinson: It is not my
implication; I am asking for a proper
answer.


